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Right Payee Banker’s Check Stop Payment 


The payee banker’s check (or draft) has right 
stop payment require the drawer bank stop pay- 
ment the check. Polotsky (appellant) Artisans Savings 
Bank (appellee), Supreme Court Delaware, 188 Atl. 
Rep. 

this case the plaintiff purchased from the defendant 
bank draft (referred the opinion check) drawn 
the defendant another bank, payable the plaintiff. 
The plaintiff indorsed the draft corporation pay- 
ment for some goods which had contracted purchase 
and sent the draft forward the corporation. Before the 
draft was presented for payment, the plaintiff decided that 
his contract was tainted with illegality and requested the 
defendant bank stop payment the draft. This the 
defendant refused unless the plaintiff would furnish 
bond protect from loss case action were brought 
against the indorsee some subsequent holder. The 
draft was eventually paid the defendant bank and the 
plaintiff brought this action against the defendant bank 
recover the face amount the draft. The court, holding 
that the payee had right compel the bank stop 
payment its draft, decided favor the bank. 

the opinion the court indicates clearly the distinction 
between banker’s draft and national bank note, cer- 
tified check and cashier’s check check drawn bank 
itself). 

The reason for the decision given succinctly the 
court the words: 


When person purchases credit from bank and thereafter 
indorses the credit for circulation, the bank under obligation 
NOTE—For similar decisions see Banking Law Journal Digest (Fourth 


Edition) §1376. 
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invite lawsuit against itself the hands the indorsee 
order protect the payee-indorser from the consequences what 
admits was either his own folly, his ignorance his negligence. 


The opinion the court, full, reads follows: 


Assumpsit Sol Polotsky against the Artisans Savings Bank. 
review adverse judgment (180 791), the plaintiff brings 
error, 

Affirmed. 

WOLCOTT, Chancellor (delivering the opinion the Court): 

Polotsky, the plaintiff, sued the defendant, bank, the court 
below assumpsit recover two hundred dollars which the plain- 
tiff had deposited with the defendant. The declaration averred 
the indebtedness, demand therefor and refusal the defendant 
pay the same. contained also the common counts for money 
had and received and money found due upon account stated. 

The case was tried before the court without jury, the parties 
stipulating. 

The question before the court below was question law, there 
being substantial dispute between the parties upon the facts. 
The court below found favor the defendant and entered judg- 
ment accordingly. The plaintiff duly excepted and sued out the 
pending writ error. 

The facts are follows: January 1934, the plaintiff 
had deposit with the defendant the sum two hundred dollars. 
Plaintiff entered into contract with The Eugenics Company 
Alliance, Ohio, the terms which the plaintiff agreed pur- 
chase from The Eugenics Company certain birth control literature 
and contraceptive preparations. Plaintiff was have the right 
exclusive sale and distribution the said preparations designated 
territory. The literature was circulated the plaintiff 
advertisement the preparations and their effectiveness con- 
traceptive agents. The contract obligated the plaintiff pay 
five hundred and four dollars, which two hundred dollars was 
paid before the literature and contraceptive materials were 
shipped The Eugenics Company the plaintiff. 

January 1934, the plaintiff called the defendant’s bank- 
ing house withdraw two hundred dollars with which make the 
first payment the contract. had with him his pass book. 
The bank, savings institution, required the presentation the 
depositor’s bank book before withdrawal would permitted. 
was the custom the bank pay all withdrawals two hundred 
dollars less cash, and amounts excess that sum 
its check upon another bank which had funds deposit. 
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Plaintiff requested the defendant not give him the cash, 
requested check. response the request, the defendant drew 
its check for two hundred dollars Wilmington: 


showing the withdrawal the sum of. two 


dollars. 

check follows: “Pay order The Eugenics Co.” for- 
warded the check endorsed The Eugenics Company. Before 
the check was presented Wilmington Trust Company for pay- 
ment, the plaintiff concluded that his contract with The Eugenics 
Company was tainted with illegality. Thereupon requested the 
defendant stop payment the check. This the defendant re- 
fused unless plaintiff furnished with indemnity bond 
protect against possible damage the event suit against 
any subsequent holder. 

The check was forwarded Wilmington Trust Company through 
regular banking channels, was presented for payment and was duly 
paid Wilmington Trust Company January 10, 1936. 

this state facts the plaintiff contends that the defendant 
was under the duty stopping payment upon the check the 
plaintiff’s demand, and liable the for its refusal 
do. 

The question whether the plaintiff payee the check was 
entitled matter law require the defendant exercise the 
right countermand. Otherwise put, the question the 
payee check the kind here involved the right stop its 
payment? 

The court below answered this question the negative. (See 
180 791.) took the view that check drawn one bank 
upon another not subject countermand the drawer. 
the law recognized power the maker countermand, fol- 
lowed, said the court below, that there could right the 
payee require countermand. the premise which the court 
below relied accepted sound, viz., the the maker the check 
question had right law countermand its payment, 
would follow course that the payee had right law require 
the maker attempt the legally impossible act. 

are the opinion that the premise upon which the court 
below proceeded was erroneous one. the check this case 
had been one wherein the maker was not bank, the right the 
maker stop payment thereof any time before payment would 
unquestioned. 526. The court below recognized 
this proposition. But held that where the maker the check 
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bank the right stop payment not allowed the law. The 
principal authority upon which the court below relied for its hold- 
the point question, the decision that case 


not subject countermand, and three holding 
The majority opinion the cited case categorized 
bankers’ checks far the right concerned stop payment 
thereof, with national banknotes, certified checks and cashier’s’ checks. 
the instant case the check may characterized 
check, that say check drawn bank the order 
third party upon another bank with which the drawing bank has 
funds deposit. Such checks possess distinguishing features which 
set them forth strong contrast with national banknotes, certified 
checks and cashiers’ checks. 

national banknote made impossible countermand or, 
more accurately speaking, repudiation, act Congress and 
endowed legislative fiat with the quality monetary cir- 
culating medium. banker’s check has course such legisla- 
tive aid sustain the permanence its vitality. therefore 
distinguishable from national banknote highly important 
particular other than the point security beneath it, which 
was the only point substantial differentiation between the two that 
the majority the court Kohler First National Bank 
Tonasket, supra, adverted to. The distinctive feature legisla- 
tively imposed character which possessed national banknote 
wholly lacking banker’s check. This feature, rather than. 
the one greater security (which our opinion merely inci- 
dental) the only important feature taken into account when 
the question susceptibility countermand under consideration. 

banker’s check have defined the term, likewise distin- 
guishable from certified check respect that bears logical 
relation legal conception the question whether the same 
right countermand should attach the one the other. 
Where check the ordinary form drawn, whether indi- 
vidual bank, and the same not certified, there transfer 
nor assignment funds from the maker’s account the credit 
the payee. The check remains nothing but order revocable 
any time before acceptance. Tremont Trust Co. Burack, 235 
Mass. 389, 126 782, 1067. Where, however, 
the check has been certified the bank its character mere 
order has far been lost that the question the maker’s 
control over its payment tested entirely different principles, 
due the arising liability part the drawee-bank because 
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its certification, Causey 175 Ark. 929, (2d) 
1008, 529. This liability the certifying bank intro- 
duces new party who, varying circumstances that need not 
here elaborated upon, will regarded the law independ- 
ently liable the holder. The following two cases from New 
Jersey are illustrative some least the alterations legal 
rights which the factor certification introduces into the relation 
the parties. Times Square Automobile Co. Rutherford National 
Bank, Law, 649, 479, Am. St., Rep. 811; Sutter 
Security Trust Co., Eq. 644, 126 435, .R. 
938. 

Then, too, banker’s check markedly distinguishable its 
nature from cashier’s check which point countermand- 
ability was likened the majority the court Kohler 
First National Bank Tonasket, supra. check is, 
understand the term, check drawn bank upon itself 
the order the payee named therein. Such check denomi- 
nated the courts being what reason is, bill exchange 
drawn bank upon itself and accepted advance the act 
its issuance. Drinkall Movius State Bank, 10, 
Eiland, supra. therefore possesses none the characteristics 
mere order pay money. primary obligation the 
bank. Bank Statham National Bank Athens, 143 Ga. 
293, 966. becomes the obligation the issuing bank 
much the bank had given promissory note instead 
its check. Scott Seaboard Securities Co., 143 Wash. 514, 255 
660 Walker Sellers, 201 Ala. 189, So. The instru- 
ment, therefore, being one primary obligation the part 
the bank, there can right countermand such exists 
where the document constitutes mere direction order pay. 
The difference most material one. 

have the foregoing pointed out wherein the analogies upon 
which the majority the court relied Kohler First National 
Bank Tonasket support its opinion that banker’s check 
not subject countermand, are our opinion differentiable 
point legal concept and theory, that the result reached 
not sustainable. 

remains only, say that case, that can see danger 
unsettling the basic principles our entire law commercial 
paper, the majority the court apprehended, banker’s checks 
are left subject the same possibility countermand are the 
ordinary checks individuals. ‘The latter enter extensively, more 
so, dare say, than banker’s checks, facilitating the com- 
mercial transactions the business world. That they are subject 
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countermand has never been recognized disturbing the con- 
fidence commercial intercourse. 

numerous cases which have examined and which 
not pause cite, the facts disclosed that bankers’ checks have 
been countermanded the drawer-bank and point was made 
the fact either the parties litigant the court its opinion; 
and Missouri Pacific Co. North Arkansas Highway Im- 
provement Dist., 168 Ark. 141, 269 569, was expressly 
decided that banker’s check much subject the right 
the drawing bank stop payment the ordinary check drawn 
individual. See, also, Wagle Farmers’ State Bank (Mo. 
App.) 280 62. 

Our conclusion that the ground upon which the court below 
rested its conclusion was erroneous. 

are now inquire whether the judgment rendered the 
court below, though the reason which was founded our 
opinion not acceptable, should reversed. think should not 
reversed. Our reason for this conclusion follows: 

The plaintiff’s transaction with the bank was one purchase 
the check. The requisite amount money pay for the same 
was charged the plaintiff’s account. was though the 
plaintiff paid the bank two hundred dollars cash 
sideration for the check. The plaintiff ceased depositor 
the extent two hundred dollars and became the payee 
bill exchange payable demand, drawn his order the 
defendant upon Wilmington Trust Company drawee. Plaintiff 
for consideration acquired the defendant’s negotiable instrument. 
purchased the defendant’s credit. The transaction that sense 
became executed one. Moe Bank the S., 211 App. Div. 
519, 207 347; American Express Co. Cosmopolitan Trust 
Co., 239 Mass. 249, 26; Gravenhorst Zimmerman, 236 
the defendant owed the plaintiff after the transaction thus became 
executed one, ceased that bank its depositor. The 
obligation was that the drawer draft which sold the 
payee therein. 

The declaration the court below, however, rests the theory 
that the plaintiff continued depositor the amount two 
hundred dollars. This erroneous conception, and may 
therefore well that the plaintiff has good cause action 
the merits, not recoverable the averments made 
the declaration. 

But lay aside the question whether the declaration 
properly describes the alleged cause action, preferring rest 
our decision the case upon the merits. 
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The plaintiff contends that payee the check the matter 
its payment countermand was his entire control. The 
general rule that check order for the payment 
money, the power the maker countermand the order 
any time before its acceptance the drawee. But here the 
person undertaking stop the payment was not the maker. was 
the payee. authority has been cited which holds that the 
payee check has power revoke the maker’s order. Nor has 
any case been cited show that the payee check which the 
payee has endorsed the order another, has right require 
the maker stop its payment. 

helpful analogy can drawn such case from the law 
governing assignments and bailments, argued the attorneys 
for the plaintiff. Assuming without deciding, are willing 
for the purposes this case, that the consideration for the 
endorsement was illegal one, and that the fact 
illegality would good defense against the indorsee case the 
maker stopped payment requested and was thereupon sued 
the indorsee, nevertheless does not follow, that the plaintiff was 
entitled matter right require the maker countermand 
the check. When person purchases credit from bank and 
thereafter endorses the credit for circulation, the bank under 
obligation invite lawsuit against itself the hands 
the endorsee order protect the payee-endorser from the con- 
sequences what admits was either his own folly, his ignorance 
his negligence. 

When the plaintiff purchased the check his contract relations 
with the defendant changed from that depositor that 
holder the defendant’s negotiable paper. now claims that 
was his power compel the defendant agree that the new 
contractual relation should dissolved and that the old one 
bank and depositor restored. This, our judgment, was beyond 
his power do. 

Whether given case bank which has sold its banker’s 
check the payee therein shall countermand its payment the 
payee’s request, matter entirely within the bank’s uncontrolled 
discretion. chooses comply with the request, does 
its own risk and must undergo all the consequences 
suit against brought the instance endorsee. does 
not choose assume that risk and undergo its possible con- 
sequences, the payee has right complain. His only recourse, 
his endorsement was procured fraud illegal considera- 
tion, here claimed, against the endorsee against any one. 
The bank should not thrust against its will into the position 
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contender with third party whom never knew, with whom 
had dealings and for whose presence the controversy the payee 
was solely responsible. 

The judgment below will affirmed. 


Reduction Rate Interest Upon Notice 
Depositor 


Where public funds are deposited bank under 
agreement pay specified rate interest, but the deposit 
not made for any fixed term, the depository may reduce the 
rate interest, terminate interest payments, upon giving 
notice the depositor. City Minneapolis First National 
Bank Trust Co., Supreme Court Minnesota, 269 
Rep. 521. 

this case the City Minneapolis, plaintiff, designated 
the defendant bank its depository January 11, 1929. 
The defendant deposited securities with the city treasurer 
secure the deposits and agreed pay interest average 
daily balances the rate per cent. per annum and pay- 
able monthly the end each month. agreement was 
made between the bank and the city how long the funds 
should remain deposit. March, 1931, the defendant 
bank reduced the rate interest payable demand deposits 
generally from per cent. 114 per cent. per annum and 
wrote the city stating that the new rate would into effect 
April 15. Later, conference, the defendant agreed 
continue the per cent. rate until June and paid interest 
that rate until June 15. The defendant that date 
reduced the rate interest paid the city per cent., 
having given the city prior notice such change. De- 
cember 1932, the bank gave notice the city that, after 
December 25, 1932, interest the rate per cent. 
would paid. During and after the time which these 
reductions were made, the city permitted its funds remain 
deposit the bank and accepted interest the reduced 
rates. 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §678. 
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this action, the city sought recover from the bank 
the difference between interest the rate per cent. and 
interest the rate actually paid the bank. holding that 
the city could not recover, the court said: 


The first question the authority the city treasurer 
agree consent reduction the interest rate. The city 
treasurer elective executive officer the city. has such 
powers are vested him the charter statute. The pro- 
visions section chapter the Charter, which make his 
duty “to make every endeavor secure interest public funds, 
consistent with their safekeeping, herein provided, and manage 
such funds the interest the city,” and “at the close each fiscal 
year make statement the total amount interest 
public funds received him during the year,” are broad enough 
authorize the treasurer agree interest rates and changes 
therein, unless restricted other charter provisions. charter 
provisions are shown which point out any one else than the treas- 
urer make any agreement interest funds deposited, and 
charter provision, far shown, limits his authority that 
respect. The power the city council manage and control city 
finances very general grant power. The power the treasurer 
secure interest city funds specific. cannot secure interest 
daily balances without some agreement the depositary banks. 
limited banks designated the city council which 
deposit the funds. him secure the best, interest rates 
that can get from such banks. There showing that could 
have secured any better rates than were actually received. hold 
that the authority the city treasurer consent reduction 
the interest rates shown the pleadings here question. 

claims, substance, are that when the depositaries 
were designated 1929, the written assignments the securities 
place bonds each bank secure the deposits, there was 
included statement agreement that interest the deposits was 
the rate per cent. per annum average daily balances, 
payable monthly. further claim that this agreement could not 
thereafter changed modified interest rate without joint 
action the part the city council and the bank banks. The 
wording these assignments not the record pleadings. 
copy thereof appears. From the arguments, briefs, and record, 
gather that these assignments fixed time for the duration the 
designation the banks, and fixed time during which interest 
should paid. The charter provision reference thereto has al- 
ready been quoted. does require that there proper assignment 
the securities deposited with the city treasurer lieu bond. 
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Such assignment serves the same purpose bond and for the 
purpose securing the safekeeping and repayment funds deposited 
and interest thereon. 

The city council, under its general power manage and control 
city finances, assume could have fixed, ordinance resolution, 
the interest rate charged deposits city funds. would 
not have been practical thing because, well known, bank 
interest rates deposits change from time time with the changing 
financial and business conditions the state and community. 
well known that, since 1929, interest rates demand short term 
bank and government obligations have steadily decreased. Open 
checking accounts banks generally have ceased draw interest. 

The city charter provides, stated, that the city council shall 
“at the beginning each calendar year, and from time time 
may necessary, designate redesignate, far consistent with 
the best interests the city” the depositary banks. That indicates 
clearly that the designation made 1929 was not intended con- 
sidered permanent designation binding either party for 
any definite time. Either party could terminate the relation created 
any time. Either party could, least after the termination one 
year, refuse continue the relation except upon different terms. 
other words, either party could require that, the relation deposi- 
tor and depositary were continued, the interest rate changed. 
the handling these deposits and paying interest thereon, the 
bank dealt exclusively with the city treasurer. had charge and 
custody the city funds, made all the deposits and withdrawals, 
received the interest, and had full charge the business with the bank. 
What the bank did, the letters hereinbefore set out, was notify 
the city treasurer that was obliged reduce the interest rate 
such deposits the rate therein stated and fix the date when the 
reduced rate would into effect. was then optional with the 
treasurer withdraw the deposit continue the reduced 
interest rate. does not appear that any new assignments securi- 
ties the bank were made after such notices were given that the 
bank then thereafter made any agreement interest rates, 
except said letters stated. 

contended that the notice given the city treasurer the 
change interest rates was not sufficient notice the city; that 
should have been given the city council. While appears that 
there were two conferences the bank with the city treasurer and 
the chairman the ways and means committee the city council 
these interest rate reductions, the fact that this 
member the city council, took part these conferences may not 
important. The city treasurer being the officer charge and 
custody the city funds, and specifically designated make these 
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deposits and secure interest thereon, notice him was notice the 
city. While this exact question has not, far appears, been de- 
cided this court, the following decisions are applicable: Where 
notice the city defects streets sidewalks required, notice 
officer charged with the care streets notice the munici- 
pality. Engel City Minneapolis, 138 Minn. 438, 165 278, 
1918B, 647 (notice police officer charge the precinct 
where the defect located); Cunningham City Thief River 
Falls, Minn. 21, Miller City St. Paul, Minn. 
134, 271. also, case banks other corporations, 
the corporation charged with knowledge facts known officer 
transacting its business and pertaining matters within the scope 
its business, especially where such officer himself the one who has 
charge and transacts the particular business. State Bank 
Morton Adams, 142 Minn. 63, 170 925; Farmers’ Mer- 
chants’ State Bank Kohler, 159 Minn. 35, 198 413. 

Plaintiff suggests that city officer ever accepted expressly 
agreed any reduction the interest rate. The continuance the 
deposits after notice the reduction was sufficient acceptance. 
Interest was paid monthly the reduced rates and payments ac- 
cepted without protest objection, far here shown. 

There allegation the reply that these payments were 
accepted payments account only. But there allegation 
any act word the part the treasurer any one else 
show such partial acceptance. 

stated plaintiff’s brief that section chapter the 
Charter requires that the assignments the securities must contain 
the rate interest agreed upon. The section does not expressly 
provide. already noted, provides that there shall proper 
assignment the securities “to the end” that the bank will safely 
keep the funds and pay them over the city treasurer “with interest 
thereon the rate agreed upon.” This does not necessarily require 
the assignment contain the rate. does contemplate agree- 
ment the rate, and such rate might very properly stated 
the assignment, apparently was done, the first instance, 
this case. But there nothing this charter provision prevent 
change modification the interest rate future time. The 
object the charter provision require the bank have all 
times securities deposited sufficient value secure the money 
deposit and interest thereon then thereafter agreed upon. The 
city treasurer could, any time, withdraw all deposits and demand 
increase interest rates condition future deposits, 
financial conditions were such that better rate could obtained 


with equal safety other depositaries designated designated 
the city council. 
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Where the depositary relation not for any fixed term, the bank 
may, notice the depositor, terminate the payment interest 
reduce the rate. then optional with the depositor withdraw 
interest. State National Bank Commonwealth, 129 Ky. 637, 112 


Bank Not Liable for County Treasurer’s 


Embezzlement 


county treasurer drew checks aggregating $30,000 
against the county’s deposit. The checks were payable the 
treasurer’s personal order cash and deposited them 
his personal account the defendant bank, later misappro- 
priating the entire amount. was held that the bank was 
not liable for the loss sustained the county the absence 
proof that the bank had knowledge the 
Employers’ Liability Assurance Corp. Hudson River Trust 
Co., New York Supreme Court, 290 Supp. 881. 

The action here was brought insurance company 
which had signed the treasurer’s official bond surety. The 
insurance company had settled with the county and, course, 
had the same rights against the bank the county would 
have had had brought the action. 

While the bank escaped liability this case, still 
obviously not good practice permit fiduciary any kind 
deposit fiduciary funds his credit. gen- 
erally held that banks may, without liability, permit deposits 
this character long they act without notice and 
good faith. There have, however, been number decisions 
which banks have gotten into difficulty through permitting 
corporate official deposit corporate funds his individual 
account. decisions seem draw distinction between 
fiduciary funds and corporate funds this connection. 
opinion the court the case above referred reads 
follows: 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §386. 
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Clyde Witt was county treasurer Columbia county from 
January 1928, December 31, 1930. Between July 1928, and 
October 20, wrongfully withdrew from the general fund 
account deposit the Germantown National Bank various sums 
aggregating $87,000, and misappropriated the same. Among these 
items were eleven checks, totalling $33,000, which were drawn upon 
the county depository, payable Witt personally cash, 
signed him county treasurer, and deposited the defendant 
trust company his personal account. each instance the trust 
company permitted him draw funds against said checks before the 
same cleared; that is, before they were paid the Germantown 
National Bank. 

The Employers’ Liability Assurance Corporation was surety 
the official bond Witt, and reimbursed the county the sum 
$23,914.86. now subrogated the claim the county and 
seeks recover from the defendant that portion its loss which 
has been unable recover from the receiver the Germantown 
National Bank, wit, the sum $10,508.88, with interest 
$25,021.13 from September 20, 1932. 

The plaintniff receiver seeks recover the total amount repre- 
sented the checks involved, or, should held that the bank 
liable but that the plaintiff surety entitled preference over 
other creditors the Germantown National Bank, then this plaintiff 
seeks judgment for the difference between $33,000 and the claim 
such plaintiff surety. 

The brief recital the opening paragraph this memorandum 
contains the essence the case. While some claim seems 
made that the defendant had actual knowledge Witt’s pecula- 
tions, the record devoid any such proof. mere fact that 
the proceeds the checks question were deposited his personal 
account was neither legal nor actual notice diversion. Whiting 
Aside from any legal aspect the matter, seems rather incredible 
that the trust company would knowingly become party defalca- 
tions public official where had not the slightest incentive 
way benefit itself; and the conceded fact that Witt withdrew 
the major portion the funds each instance before his checks 
cleared negatives the theory any practical benefit inuring the 
defendant. This procedure which the trust company acted 
merely conduit, way strengthened its position with relation 
any other transactions with Witt, and the proof fails show 
that any the proceeds sought recovered went pay any 
Witt’s obligations the bank, excepting course, for the 
moment, the overdraft loan theory advanced the plaintiffs. 

Section 147 the County Law, which provides substance that 
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the county treasurer shall draw moneys only for the payment 
claims ordered paid the board supervisors, other lawful 
authority, salaries, invoked the plaintiffs indicate that 
the defendant was charged with notice matter law that the 
checks offered for deposit were illegal their inception. This theory 
carries the determination liability too far. The defendant had 
official relationship the county, and concept banking practice, 
dictated even within the limits authorities cited, required investi- 
gate whether the board supervisors had audited the amount 
each check, or, more burdensome still, determine whether such 
check represented claim prescribed “other lawful authority,” 
use the blanket phrase the statute. Manifestly such situation 
wholly different, both factually and legally, from that passed upon 
Fidelity Deposit Co. Maryland Queens County Trust Co., 
226 225, 123 370, where specific order bankruptcy 
with reference signatures, and promulgated the Supreme Court 
the United States, had been violated. There vast difference 
between precise direction signatures and the general language 
statute. Moreover, the checks were continuously honored 
the Germantown National Bank, the defendant had every reason 
believe that they were valid their origin. Neither actual nor con- 
structive notice diversion can predicted upon such situation. 
First National Bank High Bridge, J., Hudson, 166 App. 
Div. 51, 151 595; Havana Central Co. Knicker- 
bocker Trust Co., 198 422, 12, 1915B, 720. 

the ordinary fiduciary relationship, the authorities seem 
unanimous holding that, the first instance, the bank has right 
assume that the trustee honest (Newton Livingston County 
Trust Co., 231 App. Div. 355, 247 121 Bischoff Yorkville 
Bank, 218 106, 112 759, 1916F, 1059; Clarke 
Public National Bank Trust Co. New York, 259 285, 
181 574), and apparently this even with public official 
(Town Eastchester Mount Vernon Trust Co., 173 App. Div. 
482, 159 289). The facts this case not warrant 
different ruling. There not the slightest evidence indicate that 
the defendant had any knowledge why the checks were drawn 
for what purpose the funds were used, but such lack 
knowledge does not constitute notice diversion, nor did the absence 
such knowledge require the defendant inquire Witt 
what proposed with the money. Clarke Public National 
Bank Trust Co. New York, supra. 

There remains the theory that, because the defendant permitted 
Witt withdraw funds before the checks had cleared, such trans- 
tions were effect loans. Certainly they were not loans the ordi- 
nary sense, whereby the defendant would expect receive benefit 
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way interest. Without recourse technical considerations, this 
procedure the part the trust company can only logically 
viewed privilege extended without consideration, and revocable 
will. respectable authority sustain this view. Matter 
Jarmulowsky (C. A.) 249 319, 1918E, 634; Bal- 
bach Frelinghuysen (C. C.) 675. Obviously, the defendant 
honored the checks question each instance the confidence and 
belief that they would paid. Liability may predicated against 
bank where receives direct benefit payment from the trustee, 
but this rests upon the basis notice that the trustee using the 
funds for his own personal use. There substantial difference 
between notice such character and that sought inferred here 
the theory overdrafts loans. The rule liability stated 
ought not narrowly construed destroy the reason for its 
existence, and only carrying technical construction the 
extreme that benefit can found accruing the defendant from 
the privilege extended. 

There another factor, however, which nullifies whatever force 
might given the loan theory, tenuous that may be. Witt’s 
checks were not honored because they were deposited with the de- 
fendant, but because some arrangement must have had with the 
Germantown National Bank. The inference may fairly drawn, 
fact almost irresistible, that they would have been honored 
had presented them directly his own bank. Thus the privilege 
upon them before they cleared was particular significance 
assistance his contemplated diversions. 

indicated the foregoing, the plaintiffs have failed prove 
that the defendant had actual constructive knowledge Witt’s 
diversions; that participated them its own profit. The 
defendant, therefore, may have judgment dismissing the complaint. 


Director Liable Bank Note 


director cannot escape liability note signed him 
and held his bank the plea that, because poor eye- 
sight, could not read the note and that relied the 
good faith the bank’s officers who handled the transaction 
but that actually received amount less than the face 
the note. director the bank, was his duty protect 
the bank’s assets. were unable read the note, 
should have had read him before signing it. su- 
stained loss, was due his own negligence and will 
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not allowed pass the loss the bank which 
director. Alberg Sullivan, Appellate Court 
Rep. 254. 

the trial this case, judgment was given favor 
the defendant director. the present appeal, the decision 
the lower court reversed and the case sent back for 
new trial. The facts, stated the opinion, are follows: 


The Kenwood State Bank Chicago was state bank organized 
under the State Banking Act (Smith-Hurd Stats. 1614, 
seq. and notes), located and doing business the southwest corner 
Forty-Seventh street and Woodlawn avenue, Chicago. 

The bank was organized group headed William Martin 
and Fred who for many years had been officers the 
South Side Trust Savings Bank, and that the defendant had been 
customer the South Side Bank and was known Martin and 
Williams. Upon the organization this bank the defendant became 
the owner shares stock was elected initial 

The defendant was connected with Sullivan Co., furni- 
ture sales corporation salesman. After the organization the 
bank this company opened its account with the new bank. This state 
bank operated from December, 1929, until was closed June 22, 
1932. The defendant had been director from the date its 
organization, and together with other members the board direc- 
tors and officers took part the affairs the bank; obtained 
his first loan from this bank December 16, 1929, when borrowed 
$1,050 for days. Thereafter continued make additional 
loans and renew notes coming due, and, secure the payment 
these loans, put collateral 150 shares Swift Co. stock. 
Later new stock this corporation was issued—four shares the 
new stock for one share the old. During the time defendant’s 
connection with the bank, the organizers, which included the defend- 
ant, privately made deficit $6,500, and for this purpose the 
defendant gave his note for $750 January 27, 1930. the same 
day the original $1,050 note was renewed and was increased from 
$1,050 $1,500, but there dispute whether not the 
defendant ever received the difference between the old note and the 
increased sum. also dispute other items. 

Later, the defendant borrowed $15,000, which was evidenced 
three notes, each for $5,000, for which cashier’s checks were given 
and collected through the clearing house. 

January 23, 1931, the collateral deposited the defendant 
was delivered Morrison Townsend, and later sold for $13,000, 
and the amount received delivered the bank the brokers. ‘This 
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sum was applied defendant’s notes, leaving balance due 
approximately $5,176.50, for which amount the defendant signed 
new note February 26, 1931. 

The controversy between the parties largely the question 
the transfer stock and sale brokerage house January 
23, 1931. 

One the defenses offered the defendant that there existed 
fiduciary relation between the defendant, one the directors, and 
the bank. The ground upon which offers this defense that 
the time was requested act one the directors mentioned 
that his eyesight was poor, and therefore did not care act. 
The officers the bank, however, persuaded him act upon their 
promise that “the officers the bank will take care and handle 
all the papers and everything that comes up”; that because 
this fiduciary relationship existed and the defendant, relying upon 
the good faith the officers, signed notes for larger sums than the 
amount received him from the bank. 


holding that the director was liable his note, spite 
the defense interposed, the court said: 


The defendant was director this institution, and owed 
duty the stockholders and depositors, occupying did 
position trust. rather anomaly for the defendant urge 
that the bank through its officers occupied fiduciary relation 
acting for him, not alone borrower, but director the 
bank well. The fact that the defendant immediately upon the 
organization the bank became borrower, and the sum total 
the borrowed money amounted the aggregate $18,000. 

During the time the loans were made the defendant did not 
reduce the principal pay any accrued interest. The money 
received from time time, with the accrued interest, amounted the 
aggregate sum above stated, from which was deducted $13,000 re- 
ceived from the sale defendant’s 600 shares Swift Co. stock, 
collateral the notes. 

the discussion this subject fiduciary relation, will 
consider the bank the dominant party and the defendant the 
subservient party, assuming that the will the defendant was sub- 
servient the dominating control and influence the officers the 
bank, and his actions were controlled the good faith instilled 
his mind the promises the dominating party. The facts 
evidence, however, not indicate that the time the defendant 
signed the notes was dominated the officers this bank that 
his will refuse was influenced the contrary. His conduct indi- 
cates has had business experience, and his acts the bank 
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borrowing money did not display lack knowledge the acts 
necessary arrange for loan. would rather display lack 
honesty his part allowing his name used director 
influence others become depositors, and then use his position 
obtain loans which now seeks defeat because this alleged 
fiduciary relationship with the bank. 

Depositors largely rely upon the character the men who are 
directors bank and are generally impressed the fact that 
they are men business ability, and that what attracts them 
making deposits. the case Chicago Title Trust Company 
Munday, 297 Ill. 555, 131 103, 105, the Supreme Court makes 
this pertinent statement upon this question, which applicable the 
contention that the defendant seeks avoid payment the money 
borrowed from the bank which was director: “It matter 
common knowledge that men strong financial ability are asked 
serve directors banks because the feeling security 
which the public will have from their connection with the corporation. 
That feeling confidence arises out the fact that the public, when 
depositing money savings bank, when taking stock the 
corporation and divesting themselves control their property, 
expect, and have right expect, that the men selected directors 
bank control the property will exercise ordinary 
prudence, and when one takes position director bank 
becomes trustee for the depositors well for the stockholders, 
and bound the observance ordinary care and diligence, and 
hence liable for injury resulting from the nonobservance, where 
such nonobservance due the negligence such director. Delano 
Case, 121 247, 676, Am. St. Rep. 81.” 

applying this the instant case, find that the defendant, 
acting director the bank, became trustee, and charge- 
able with care and diligence, and unquestionably liable for 
any injury that may result from his failure exercise the duties 
required him director the bank. does not seem reasonable 
that this defendant should acecpt this position and then when comes 
making payment money borrowed him from depositors try 
avoid doing the ground that fiduciary relationship existed 
between the defendant and the officers the bank; nor does seem 
reasonable for defendant take this position when measure 
responsible the depositors for the money placed the bank. 

the same case Chicago Title Trust Company Munday, 
supra, the court laid down this rule: “The rule with reference 
determining the responsibility director for losses his bank 
was laid down Wallach Billings, 277 Ill. 218, 115 382, 
1918A, 1097, follows: ‘Where the directors corpo- 
ration are guilty breach neglect duty and the proximate 
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result such breach neglect duty loss the bank, there 
may recovery from such The responsibility mem- 
said: ‘Without reviewing the various decisions the subject, 
hold that directors must exercise ordinary care and prudence the 
administration the affairs bank, and that this includes some- 
thing more than officiating figureheads. They are entitled under 
the law commit the banking business, defined, their duly 
authorized, officers, but this does not absolve them from the duty 
reasonable supervision, nor ought they permitted shielded 
from liability because want knowledge wrong-doing, that 
ignorance the result gross And this rule cer- 
tainly applicable the defendant the instant case. received 
the money from the bank and now offers this defense, which feel 
not proper one under the facts, and stated before, the court, 
admitting this evidence, well the instructions, erred. 

From the facts evidence, the unfortunate inability the de- 
fendant read clearly because poor eyesight not defense. 
was his duty have the contents the notes read him before 
signing them, which did not do. The law clear this subject. 
the case Malewski Mackiewich, 282 App. 593, 603, this 
court said, quoting from Chicago, St. Ry. Co. Belliwith 
(C. A.) 437: ‘If one can read his contract, his failure 
such gross negligence that will estop him from denying 
unless has been dissuaded from reading some trick arti- 
ficial practice the opposite party. cannot read it, 
much his duty procure some reliable person read and explain 
were able so; and his failure obtain reading and 
explanation such gross negligence will estop him from 
The fact that, have seen, the plaintiff was charged under the 
law with full knowledge the contents this agreement itself 
fatal his claim for there could deceit where there was 
ignorance and concealment. The solemn written agree- 
ments men cannot whistled down the wind the testimony 
one the parties them, such story this the 
evidence this case comes far short that clear, convincing and 
unequivocal proof which would warrant either jury court 
finding either mistake, fraud deceit the execution this con- 
tract, and the court below was error when refused instruct 
the jury return verdict for the Company.’” Under the facts 
and the law, the court erred instructing the jury upon the question 
fiduciary relationship. 
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Federal Banking Legislation 


Devaluation Gold Dollar; Stabilization 
Senate Bill 416, extending June 30, 1939, the power the 
President devalue the gold dollar and continuing the two 
billion dollar stabilization fund, created for the purpose 
stabilizing the value the dollar the world markets, was 
signed the President January 25. Except for this 
extension, both these laws would have expired January 
this year. 

Authority devalue the gold dollar was originally given 
the President the Act May 12, 1933 (31 Code, 
821), which Act amended section the Gold Re- 
serve Act January 30, 1934. amended, the law author- 
ized the President reduce the weight the gold dollar 
not more than per cent. further provided that, 
event, should the weight the gold dollar fixed more 
than per cent. its weight the time the law was passed. 
Pursuant this authority, the President, proclamation 
dated January 31, reduced the weight the gold dollar 
59.06 per cent. its former weight, thereby changing the 
content the dollar from 8/10ths grains gold 
5/21 grains. 

The stabilization fund was set section the 
Gold Reserve Act 1934, (81 Code, 822a). This 
statute, for the purpose stabilizing the exchange value 
the dollar, appropriated fund two billion dollars and 
authorized the Secretary the Treasury, with the approval 
the President, use the fund dealing gold and for- 
eign exchange and other instruments credit and securities. 


Federal Reserve Notes.—House Bill provides that 
the power the Board Governors the Federal Reserve 
System issue Federal Reserve notes, wholly secured 
direct obligations the United States, which expires March 
1937, shall extended June 30, 1939. law, 
Section the Gold Reserve Act (12 Code, 
412) authorizes any Federal Reserve bank apply the 
local Federal Reserve agent for Federal Reserve notes, each 
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such application accompanied collateral, equal 
amount the amount notes applied for and consisting, 
general, paper eligible for the Federal Re- 
serve banks gold certificates. 


Reconstruction Finance bills, 
Senate 415 and House 2301, proposing extend the life 
the Reconstruction Finance Corporation until July 1939, 
were introduced January 25. The bill was signed the 
President January 26. 


The Act, signed, contains the following proviso: 


That order facilitate the withdrawal the credit activities 
the Corporation when from time time during such period the 
President finds, upon report the Board Directors the 
Corporation otherwise, that credit for any class borrowers 
which the Corporation authorized lend sufficiently available 
from private sources meet legitimate demands upon fair terms and 
rates, the President may authorize the directors suspend the 
exercise the Corporation any such lending authority for such 
time times may deem advisable. 


Rulings under Regulation 


Regulation the Board Governors the Federal 
Reserve System relates the payment deposits and in- 
terest thereon member banks the Federal Reserve Sys- 
tem. general prohibits the payment interest de- 
mand deposits, fixes the maximum rates which may paid 
time and savings deposits, prohibits the payment time 
deposits before maturity and provides for the giving notice 
for the purpose withdrawing savings deposits. The 
provisions this regulation not apply any deposit 
which payable only office member bank located 
outside the United States and the District Columbia. 

Section the regulation defines the terms “demand 
deposits,” “time deposits,” certificates deposit,” “time 
deposits, open account,” “savings deposits” and “interest.” 
Section (f) defining the word which was pub- 
lished the January issue the was entirely 
eliminated action the Board Governors February 
11. The balance Section reads follows: 

Section Definitions 


(a) Demand term ‘‘any deposit which payable 
hereinafter referred ‘‘demand deposit,’’ includes 
every deposit which not ‘‘time deposit’’ 
defined below. 

(b) Time term ‘‘time deposits’’ means ‘‘time cer- 
tificates deposit’’ and ‘‘time deposits, open account,’’ defined below. 

(c) Time certificates deposit—The term ‘‘time certificate de- 
means deposit evidenced negotiable nonnegotiable in- 
strument which provides its face that the amount such deposit 
payable bearer any specified person his order— 

(1) certain date, specified the instrument, not less than 

days the date the deposit, 

(2) the expiration certain specified time not less than 

days after the date the instrument, 

(3) Upon notice writing which actually required 
given not less than days before the date repayment,! and 
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Note. The following footnotes constitute part the regulation issued 
the Board. 

deposit with respect which the bank merely reserves the right require 
notice not less than days before any withdrawal made not “time cer- 
tificate deposit” within the meaning the above definition. 
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(4) all cases only upon presentation and surrender the 
instrument. 


(d) Time deposits, open account.—The term ‘‘time deposit, open 
means deposit, other than ‘‘time certificate deposit’’ 
‘‘savings with respect which there force writ- 
ten contract with the depositor that neither the whole nor any part 
such deposit may withdrawn, check otherwise, prior the 
date maturity, which shall not less than days after the date 
the deposit,? prior the expiration the period notice which 
must given the depositor writing not less than days ad- 
vanee 


(e) Savings term ‘‘savings deposit’’ means deposit, 
evidenced pass book, consisting funds (i) deposited the 
other organization operated primarily for religious, philanthropic, 
charitable, educational, fraternal other similar purposes and not 
operated for (ii) which the entire beneficial interest 
held one more individuals such corporation, association 
other organization, and respect which deposit— 

(1) The depositor required, may any time required, 
the bank give notice writing intended withdrawal 
not less than days before such withdrawal made; 

(2) Withdrawals are permitted only two ways, either (i) 
upon presentation the pass book, through payment the person 
presenting the pass book, (ii) without presentation the pass 
book, through payment the depositor himself but not any other 
person whether not acting for the 


The presentation any officer, agent employee the bank 
pass book duplicate thereof retained the bank any 


such Christmas club accounts and vacation club accounts, which 
are made under written contracts providing that withdrawals shall made 
until certain number periodic deposits have been made during period 
not less than months constitute “time deposits, open account” even though some 
the deposits are made within days from the end such period. 

deposit with respect which the bank merely reserves the right require 
notice not less than days before any withdrawal made not “time de- 
posit, open account,” within the meaning the above definition. 

joint accounts two more individuals may classified sav- 
ings deposits they meet the other requirements the above definition, but 
deposits partnership operated for profit may not classified. Deposits 
the credit individual funds which any beneficial interest held 
corporation, partnership, association other organization operated for profit 
not operated primarily for religious, philanthropic, charitable, educational, fraternal 
other similar purposes may not classified savings deposits. 

pass book may made over the counter through the mails; 
and payment may made over the counter, through the mails otherwise, subject 
the limitations paragraph (2) above the person whom such payment 
may made, 
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its officers, agents employees not presentation the pass book 
within the meaning this regulation except where the pass book 
held the bank part estate which the bank trustee 
other fiduciary, where the pass book held the bank security 
for loan. pass book retained the bank, may not de- 
livered any person other than the depositor for the purpose en- 
abling such person present the pass book order make with- 
drawal, although the bank may deliver the pass book duly authorized 
agent the depositor for transmittal the depositor. 

Every withdrawal made upon presentation pass book shall 
entered the pass book the time the withdrawal, and every other 
withdrawal shall entered the pass book soon practicable after 
the withdrawal made. 


Many questions have naturally arisen under the above 
provision Regulation number these questions 
have been presented to, and passed upon, the Board 
Governors the Federal Reserve System. digest these 
rulings the Board follows: 


Reasons for distinction between deposits individuals and business 
corporations. The following explanation the reasons for distin- 
guishing between deposits individuals and those business corpora- 
tions the definitions savings deposits contained section 1(e) 
above given the Board Governors. 


Banking Act 1935 conferred upon the Board authority 
define the term ‘savings deposits’ and prescribe such rules and regu- 
lations may deem necessary effectuate the purposes the law 
and prevent evasions thereof. This authority was granted order 
enable the Board correct certain well-recognized abuses which had 
grown connection with savings deposits. 

banks are forbidden law pay interest demand 
deposits pay time deposits before maturity, except certain 
exceptional circumstances. However, they are permitted pay sav- 
ings deposits demand, provided they reserve the right require 
days’ notice withdrawal, and they are also permitted pay in- 
terest such deposits. addition, member banks are permitted 
carry with the Federal Reserve banks reserve only per cent. 
against savings deposits, although they are required carry reserves 
10, per cent. (increased per cent. under Supplement 
Regulation effective August 15, 1936),* depending upon the loca- 
tions the respective banks, against all other deposits which are pay- 
able demand. Savings deposits, therefore, are the only class 
deposits payable demand upon which member banks are permitted 
pay interest and maintain reserves only per cent. 

privileges were accorded with respect savings deposits 
because the desire encourage thrift; but they led certain abuses, 
chief which were the classification ordinary demand deposits 


*Further take effect March and May 
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savings deposits order pay interest such funds and carry 
the lower reserves against them, and the classification idle funds 
business corporations savings deposits even though such funds were 

not accumulated for genuine thrift purposes. 

believed that ‘savings deposits,’ the true meaning the 
term, are deposits which consist the accumulations savings 
individuals, usually limited financial means, order provide for 
sickness, accident, old age other exigencies, meet anticipated ex- 
penses, for other similar purposes. Although there are certain non- 
profit organizations which may properly included the class 
those who are entitled the privilege maintaining savings deposits, 
not believed that corporations operated for profit fall within this 
eategory. Accordingly, section 1(e) Regulation the Board 
has provided that savings deposit must consist the funds one 
more individuals organization operated primarily for re- 
ligious, philanthropic, charitable, educational, fraternal other similar 
purposes and not operated for profit. 

Board also called attention the fact that, although Regula- 
tion does not permit deposits business corporation classified 
savings deposits, there nothing such regulation prevent 
business corporation from placing its funds interest-bearing time 
March, 1936, Bulletin, 191, 192. 


Deposits municipalities. Deposits municipalities and sub- 
divisions departments thereof, such sinking fund commissions, 
boards education and police and fire departments, and deposits 
funds municipality set aside for playground and other similar 
purposes, may not classified savings deposits. Municipal cor- 
porations may not considered organizations operated primarily 
for religious, philanthropic, charitable, educational, fraternal other 
similar purposes, nor may considered that the beneficial interest 
deposits such corporations one more individuals. April, 
1936, Bulletin, 247. 


Funds given municipality for charitable purpose. deposit 
the name municipality consisting funds given the munici- 
pality for charitable purpose, such the erection memorial gate, 
may not classified savings deposit. construction the regu- 
lation which would permit funds municipal corporation held for 
charitable purpose considered funds held for one more 
individuals the theory that the public consists group in- 
dividuals would open the door evasions the regulation; such 
construction would seem involve extension the language the 
regulation, which bases the privilege maintaining savings deposit 
upon the nature the depositor the person holding the beneficial 
interest the deposit rather than upon the purpose for which the 
funds are used. April, 1936, Bulletin, 247. 


Deposit Federal receiver. Deposits special savings account 
Federal receiver equity business corporation, consisting 
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collections made him such receiver, irrespective whether the 
operations the receiver have been for profit, cannot classified 
savings deposits within the meaning Regulation March, 1936, 
Bulletin, 191. 


Deposit liquidating trustee business corporation. Deposits 
funds the liquidating trustees business corporation cannot 
organization operated primarily for religious, philanthropic, charit- 
able, educational, fraternal, other similar purposes and, accordingly, 
such deposits member bank cannot classified savings deposits 
within the definition contained Regulation March, 1936, 
Bulletin, 191. 


Credit unions and citrus growers’ associations. 
whether credit unions citrus growers’ associations are operated for 
profit, the opinion the Board Governors that such organiza- 
tions are not operated primarily for religious, philanthropic, charitable, 
educational, fraternal other similar purposes. The deposits such 
organizations, therefore, may not classified savings deposits under 
Regulation 

Credit unions are formed, usually within industry business, 
primarily for the purpose affording the members place where they 
can borrow money small amounts reasonable rate interest. 
Citrus growers’ associations usually own packing house and pick and 
pack the fruit from the crops their members for charge fixed 
the beginning the session. February, 1936, Bulletin, 120. 


Mutual insurance companies, trade associations, etc. Deposits 
mutual fire and life insurance companies, Federal credit unions, and 
national trade associations, such the United States Chamber Com- 
merce and National Lime Association, may not considered sav- 
ings deposits because such organizations are not operated primarily for 
religious, philanthropic, charitable, educational, fraternal, other 
similar purposes. 

answer the question whether deposits social clubs may 
savings deposits, the Board Governors stated that the 
term ‘‘social clubs’’ general that impossible make ruling 
applicable all such clubs. However, the Board further stated that 
small social clubs, such college fraternities and sororities, may 
organizations operated primarily for fraternal purposes 
and not operated for profit and, accordingly, deposits such organ- 
izations may classified savings deposits they meet the other 
requirements the definition. February, 1936, Bulletin, 119. 


Funds individual used his business. deposit member 
bank consisting funds individual used his business, for 
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example, the funds John Smith doing business Smith Co., may 
classified savings deposit within the definition contained 
Regulation the opinion the Board Governors would 
impracticable attempt distinguish between funds individual 
which are used his business and other funds the individual. Febru- 
ary, 1936, Bulletin, 120. 


Christmas Club account. Christmas Club account cannot 
classified savings deposit. The word used See- 
tion 1(e), above, means account book which deposits and with- 
drawals are entered. the case which this question was pre- 
sented, appeared that the Christmas Club book used connection 
with the account was book containing coupons which are stamped 
the time the deposits are made and are torn out the 
bank and retained for its records evidence each the weekly 
deposits ‘‘payments’’ made the depositor. The book also con- 
tained stub for each coupon which stamped show that deposit 
has been made, such stub being retained the depositor. appeared, 
however, that such book contained provision for entries 
drawals and, accordingly, the Board Governors expressed the view 
that was not within the meaning such term. The 
Board stated that, since the Christmas Club book did not constitute 
the deposit was not savings deposit even though 
might have some the other characteristics savings deposit. Febru- 
ary, 1936, Bulletin, 120. 

whether Christmas Club account constitutes ‘‘time de- 
posit, open account,’’ see footnote page 109, supra. 


Joint deposits, trust deposits, etc. The question was presented 
whether accounts the following forms may classed savings 
deposits: Roe John ‘‘John Doe and Richard Roe’’; 
Doe, Trustee’’; ‘‘John Doe, Attorney’’; ‘‘John Doe, Executor 
Administrator Richard Roe’s Estate’’; ‘‘John Doe, Trustee, 
Equity Cause No. ‘‘John Doe, Committee for (Insane) 


Receiver’’; 


Guardian’’; Administrator’’; and 

answer this question the Board Governors stated that, as- 
suming that such deposits comply with all the other requirements 
the definition savings deposits contained section 1(e) Regu- 
lation such deposits would savings deposits the beneficial in- 
terest therein were held one more individuals corporation, 
association other organization operated primarily for religious, 
philanthropic, charitable, educational, fraternal, other similar pur- 
poses and not operated for profit, and that the duty member 
bank ascertain the facts with regard the beneficiaries such 
accounts and classify savings deposits only the accounts which 
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the beneficial interest held one more individuals or- 
ganization the type described above. 

The Board also stated that account the name parent 
trustee agent for child may classified savings deposit 
meets the other requirements contained section 1(e) Regulation 
February, 1936, Bulletin, 119. 


Publications nonprofit Deposits ‘‘publications 
nonprofit may classified savings deposits 
such organizations are operated primarily for religious, philanthropic, 
charitable, educational, fraternal, other similar purposes, and the 
publications such organizations are issued only incident the 
fulfillment their purposes and not for profit, such deposits meet 
the other requirements the definition. February, 1936, Bulle- 
tin, 119. 


Foreign government accounts. Foreign government accounts and 
the accounts their embassies legations, and quasi-government ac- 
counts, such deposits Philippine funds and Shipping Board funds, 
may not classified savings deposits because such organizations are 
not operated primarily for the purposes stated section 1(e) Regu- 
lation The Board Governors said that was unable express 
opinion the time with regard deposit the Pan-American 
Union since did not have before necessary information relating 
such organization. February, 1936, Bulletin, 119. 


Charges against savings accounts constituting withdrawals. Charges 
against savings account meet interest and payments due his 
notes and escrows they mature, made pursuant the depositor’s 
instructions, constitute withdrawals from the savings account requiring 
the presentation the passbook each instance. April, 1935, 
Bulletin, 239. 


Charges against savings accounts not constituting withdrawals. 
permissible for bank charge its depositor’s savings account out- 
of-pocket expenses incurred the bank connection with the account, 
such the cost telegrams, exchange charges and postage, without 
presentation the passbook. Such charges not constitute with- 
drawals. April, 1935, Bulletin, 239. 


Payment interest savings deposits withdrawn between interest 
paying dates. response inquiry, the Board Governors ad- 
vised member bank that, deposit conforms the definition 
savings deposit contained section 1(e) Regulation interest 
may lawfully thereon rate not excess the maximum 
rate prescribed the regulation, the fact that the 
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funds contained such deposit have actually been deposit with the 
for period less than months. Likewise, member bank 
not prohibited from paying interest savings account which has 
been closed between the bank’s regular semi-annual interest paying 
dates. either case, however, the amount interest actually paid 
the savings deposit may not exceed per cent. per annum, when 
compounded quarterly, for the period during which the deposit actually 
constitutes savings deposit defined Regulation March, 1936, 
Bulletin, 192. 


Withdrawal without presentation passbook. Section (e) (2), 
Regulation ‘‘permits withdrawals without presentation pass- 
book where payment made the depositor person remitted 
instrument payable the depositor. The purpose this pro- 
vision enable member banks take care all cases which there 
legitimate reason why the passbook cannot presented and yet 
forbid the practice which has existed certain seetions the coun- 
try drawing checks savings deposits, thus using them ordinary 
checking accounts and evading the statutory prohibition against pay- 
ment interest demand December, 1935, Bulle- 
tin, 792. 


Withdrawal from savings deposit telephone other oral order. 
member bank may not transfer sum from depositor’s savings 
account his checking account permit any other withdrawal from 
his savings account merely telephone other oral order request 
from the depositor. While the regulation does not expressly require, 
does contemplate that withdrawal from savings deposit will 
made only upon the written order receipt the depositor. this 
connection, attention called the requirement that the depositor 
may any time required the bank give days’ notice 
writing intended withdrawal and also the requirement that 
every withdrawal made upon presentation the passbook shall 
entered therein the time withdrawal and every other withdrawal 
shall entered therein soon practicable thereafter. The with- 
drawal funds from savings deposit ease where the passbook 
not presented, upon the oral request the depositor, would facilitate 
evasion the purpose the regulation, would inconsistent with 
sound banking practice, and might give rise numerous questions 
even litigation between the bank and its depositors. Such practice 
should discouraged and deposit with respect which such with- 
drawals are permitted should not classified savings deposit. 
August, 1936, Bulletin, 624. 


Certificate deposit payable three, six, nine twelve months 
after date. permissible under the provisions Regulations 
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(Reserves Member Banks) and for member bank issue time 
certificate deposit which payable three, six, nine twelve months 
after its date, bearing interest not exceed the maximum rate pre- 
scribed Regulation for the shortest period mentioned, namely, 
three months. (The maximum rate 2%.) Such certificate would 
payable the expiration months from the date its issuance 
or, not paid that time, the expiration any the other period 
stated the certificate. The certificate might also payable before 
maturity under the and subject the conditions stated 
section 4(d) Regulation (Section 4(d) provides for the pay- 
ment time deposits before maturity cases emergency.) April, 
1936, Bulletin, 247. 


t 


BANKING DECISIONS 


this department are published each month all the important 
decisions the Federal and State Courts, involving questions 
pertaining the law banking and negotiable instruments. 


COLLECTING CHECKS FORGED INDORSE- 
MENT 


Plymouth Collateral Co. First National Bank Seattle, Supreme 
Court Washington, Pac. Rep. (2d) 734 


bank which which have been wrongfully in- 
dorsed and negotiated employee the payee, will liable 
the payee for the amount the checks. The bank, turn, may 
recover from prior indorser. the bank able show that the 
employee was authorized indorse the checks, that his indorse- 
ments were subsequently ratified the employer, the bank would 
not liable. The burden proving facts upon which rest these 
defenses, however, rests upon the bank. 

The plaintiff company was the payee the checks involved 
this case. Acting without authority, collector the plaintiff’s 
employ indorsed the checks and received the cash them from 
drug company, defendant the case. The drug company de- 
posited the checks with the defendant bank which they were col- 
lected. this action, brought against both the bank and the drug 
company, was held that the plaintiff was entitled recover. 


Action the Plymouth Collateral Company against the First Na- 
tional Bank Seattle (Greenwood Branch), and another. From 
judgment for plaintiff, the defendants appeal. 

Affirmed. 

Edmund Stafford, Seattle, for appellants. 

Allen, Froude Hilen, Seattle, for respondent. 


TOLMAN, J.—This action was instituted recover the aggregate 
amount certain checks and money orders drawn the order the 
plaintiff which, coming into the hands its collector, were him 
indorsed, and the proceeds converted his own use. The case 
was tried the court resulting findings fact the effect that 
each item involved was purloined, stolen, and embezzled the col- 
lector and that he, the collector, without any right authority, pur- 
ported indorse each item and, when indorsed, delivered the 
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appellant Brattain Drug Company from whom received the cash 
value the item. That the Brattain Drug Company deposited each 
item with the First National Bank Seattle which bank, notwithstand- 
ing the unauthorized indorsement, collected each item from the maker 
drawer. judgment favor the plaintiff followed the making 
these findings and from that judgment both the defendants have 
appealed. 

The unfaithful collector, who purloined, indorsed, and cashed the 
several items, shown have had actual authority 
indorse and cash negotiable paper belonging his employer and 
claim made the contrary. But, seems contended that the 
employee had implied authority, that his acts were ratified, that 
any event the respondent was negligent keeping him its em- 
ploy and failing effectively supervise his actions. 

The burden was the appellants establish these defenses and 
this, read the evidence, failed do. There some evidence 
indicating that the respondent might have better supervised its em- 
ployee and that might have acted more promptly and more drastically 
when first discovered that the employee had been dishonest, but 
negligence, unless such imply authority constitute ratifica- 
tion, defense action this character. 

The authorities upon which the appellants rely are distinguished 
the California Stucco Co. Marine National Bank, 148 Wash. 
341, 268 891, 1531. That case and our previous case 
Coleman Seattle National Bank, 109 Wash. 80, 186 275, 
108, decide every question here presented and would idle re- 
peat here what was said there. 

Finding error, the judgment affirmed. 


EFFECT DEATH LIABILITY 
GUARANTOR 


First National Bank Boston (plaintiff) McGowan (defendant), 
Supreme Judicial Court Massachusetts, Rep. (2d) 


guaranty the indebtedness customer bank which, 
its own terms, may revoked notice from the guarantor 
the bank, revoked the death the guarantor; but the guar- 
antor’s estate remains liable for any debts, which were owing the 
bank the time the guarantor’s death and which the guaranty 
was given protect. The taking renewal note from the 
debtor the bank after the guarantor’s death does not constitute 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §553. 
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payment the previous note and does not affect the liability 
the guarantor. 

this case appeared that, December 1930, Francis 
Appleton was indebted the plaintiff bank the sum $48,300. 
that date, Ida Appleton, wife Francis, signed guaranty 
Appleton’s debts running the bank, which guaranty set forth 
full the opinion below. 

Ida Appleton died January 26, 1933. March 1933, 
Francis Appleton gave the bank note for the amount then due, 
$29,092. This action was later commenced against Ida Appleton’s 
administrator. was held that the estate was liable the bank 
for the amount due from Appleton the time the guarantor’s 
death, $23,931.30, with interest. 


Appeal from Appellate Division District Court, Southern Dis- 
trict; Saunders, Judge. 

Action contract the First National Bank Boston against 
James McGowan, administrator. From order the Appellate 
Division for entry judgment for the plaintiff, after reversing judg- 
ment the trial court favor the defendant, the defendant ap- 
peals. 

Affirmed. 

Webb, Franklin, for appellant. 

Eaton and Russell Walton, both Boston, for appellee. 


PIERCE, J.—This action contract which the plaintiff 
seeks recover $23,931.30, with interest, account written guar- 
under seal, signed the decedent, Ida Cook Appleton, wherein 
the decedent guaranteed the due fulfillment all the obligations 
her husband, Francis Appleton, who owed the plaintiff the sum 
$23,931.30 the time the trial this action. 

The case was tried agreed statement facts, and finding 
for the defendant was entered. The plaintiff duly filed its claim for 
report the Appellate Division, which reversed the trial judge and 
ordered the entry judgment for the plaintiff the sum $23,931.30, 
with interest thereon. The case before this court the defendant’s 
appeal from the decision the Appellate Division. 

The material facts are set forth the agreed statement facts 
which was presented the court, together with the further statement 
facts made attorneys for both parties the time trial, 
lieu the introduction testimony. The agreed facts and the ex- 
hibits, omitting the headings, were substance follows: Ida Cook 
Appleton, before her death January 26, 1933, was the wife Fran- 
cis December 1930, the said Francis Appleton 
was indebted the plaintiff the sum $48,300 for money lent 
him. that date, Ida Cook Appleton, knowing her husband’s 
indebtedness the plaintiff and the request contained letter 
the plaintiff him copy which printed the record 


120 


THE BANKING LAW JOURNAL 


Exhibit ‘‘A’’), executed, under seal, written instrument, which she 
delivered caused delivered the plaintiff. This instrument 
reads follows: 


consideration One Dollar and other valuable considerations 
the undersigned paid The First National Bank Boston, receipt 
whereof hereby acknowledged, the undersigned guarantee(s) due 
fulfillment said The First National Bank Boston all obliga- 
tions, direct indirect, Francis Appleton (here- 
after referred principal obligor) said The First National Bank 
Boston aggregate amount forty-eight thousand 
three hundred forty-five dollars any one time outstanding, whether 
incurred prior the signing this agreement hereafter incurred 
prior the receipt the said Bank notice writing from the 
undersigned the revocation this guaranty. further agreed 
that the undersigned waive(s) any demand for payment and notice 
non-payment and that without notice the undersigned without 
affecting the liability hereunder, the said Bank may enforce its rights 
against the principal obligor and/or may take release security 
and/or surrender documents, grant extensions, renewals, and indul- 
gences. agreed that this guaranty signed more than one 
person, then the instrument becomes the joint and several guaranty 
all the 


December 1930, Ida Cook Appleton signed and caused 
delivered the plaintiff bank letter (Exhibit ‘‘C’’) which reads: 
with your request, Mrs. Appleton and myself agree 


that will not place mortgages real estate owned either 
without the banks 


From time time certain payments account the original 
indebtedness Francis Appleton the plaintiff were made, and 
March 1933, the balanee due account the original indebted- 
ness was evidenced note (Exhibit ‘‘D’’), made March 1933, 
Francis Appleton, payable the order the plaintiff the 
sum $29,090 with interest the rate three per cent., due four 
months after date. Interest was paid this obligation July 
1933, but further payment has been made account either prin- 
cipal interest, though often demanded the plaintiff. 

addition the foregoing, the parties agreed the trial that the 
note copy which was affixed the agreed statement 
facts) was the last series renewal notes and was the only 
note the possession the plaintiff; that each note was given the 
plaintiff returned Francis Appleton, the maker, the old note; 
and that the time the guaranty was given the indebtedness Fran- 
cis Appleton the plaintiff was the balance due indebtedness 
$50,000, incurred April, 1930. Further, that the court could 
draw inferences fact from the facts agreed upon. ‘‘No objection 
was made the materiality any facts set forth the Agreed State- 
ment 
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Ida Cook Appleton died January 26, 1933. The defendant was 
duly appointed administrator her estate the Probate Court 
Norfolk County, and duly qualified such administrator April 11, 
1934. the trial, before argument, the plaintiff filed eight written 
requests for rulings law. The second, seventh and eighth requests 
were follows: ‘‘2. the plaintiff had the guaranty Ida Cook 
Appleton securing the indebtedness Francis Appleton it, the 
acceptance renewal note the plaintiff will not construed 
taken payment the original obligation, but the renewal note will 
considered only new evidence the original ‘‘7. 
Ida Cook Appleton executed guaranty the obligations Francis 
Appleton the plaintiff and provided the guaranty ‘and 
that without notice the undersigned without affecting the lia- 
bility hereunder, the said Bank may enforce its rights against the 
principal obligor and/or may take release security and/or surrender 
documents, grant extensions, renewals and indulgences,’ and 
March 1933, two months after the death Ida Cook Appleton, the 
Bank accepted from Francis Appleton note maturing four 
months thereafter representing the balance the amount originally 
owed Francis Appleton the plaintiff the time the execu- 
tion and delivery the guaranty, the accepting the renewal nete 
did not release the Estate Ida Cook Appleton from liability 
account the said guaranty. December 1930, Francis 
Appleton owed the plaintiff the sum $48,345, and that day Ida 
Cook Appleton signed, sealed and delivered the guaranty set forth 
the agreed statement facts the plaintiff, and Francis Appleton 
from time time thereafter executed renewal notes payable the 
order the plaintiff, and Francis Appleton the date the de- 
cease Ida Cook Appleton owed the plaintiff $23,391.30 more, and 
the last renewal note made after the death Ida Cook Appleton 
matured prior the bringing this action, then the defendant, 
Administrator the Estate Ida Cook Appleton, owes the plain- 
tiff the sum $23,391.30 with interest thereon the sum 

The trial judge found for the defendant, filed finding fact and 
refused grant the plaintiff’s second, seventh and eighth requests. 
The second request was given ‘‘if before death without revocation but 
denied otherwise.’’ The ‘‘Finding Fact’’ was follows: ‘‘I find 
matter fact that each time note became due the old note was 
returned the maker, and that that act was payment; and that the 
plaintiff taking new note after guarantor’s death created new 
obligation taken after her death and released the maker’s estate any 
The question presented the Appellate Division is, was 
the trial judge warranted, upon the facts presented the agreed 
statement, finding that the note March 1933, constituted pay- 
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ment the previous note, and created new obligation which the 
guaranty did not apply? 

The guaranty is, its own terms, revocable guaranty. spe- 
provides for the fulfillment obligations incurred after the 
date the guaranty and before receipt the plaintiff notice, 
writing, from the guarantor the revocation the guaranty. Such 
guaranty revoked the death the guarantor. 
Habich, 150 Mass. 112, 765, 383, Am. St. Rep. 
174; Jordan Dobbins, 122 Mass. 168, Am. Rep. 305. The estate 
guarantor liable for any obligations outstanding the time 
the death the guarantor for the fulfillment which the guaranty 
was given. Jordan Dobbins, 122 Mass. 168, Am. Rep. 305. Con- 
sequently the estate Ida Cook Appleton liable for much the 
indebtedness Francis Appleton the plaintiff was unpaid 
the time her death, unless that obligation was extinguished the 
plaintiff’s acceptance the note March 1933, payment the 
prior obligations. 

Was the note new obligation was renewal only the prior 
obligations which remain unpaid? The defendant stated his brief 
that ‘‘does not admit that possible, upon the facts this case, 
distinguish between the indebtedness said Francis Appleton 
the plaintiff and the note dated March 1933, which was the only 
such indebtedness held the plaintiff, and thus contend 
that the guaranty executed said Ida Appleton under date 
December 1930, applied such indebtedness and not the note.’’ 
was said Agricultural National Bank Pittsfield Brennan 
ascertained from the terms the written instrument which the ob- 
ligation expressed, construed according the usual rules interpre- 
tation the light the subject matter, the well understood usages 
business, the relations the parties each other and the 
tion, and all other material cireumstances.’’ The contention the de- 
fendant, that the instrument guaranty was discharged the sur- 
render the old notes the maker, when other notes were given 
renewal substitution, cannot supported. Although general 
the taking negotiable note for pre-existing account note 
discharge the old note, and acceptance the new note place 
it, that presumption does not arise appears that will for the 
benefit the creditor that the old note kept alive. Cotton Atlas 
National Bank, 145 Mass. 43, 45, 850; Freedman Peoples 
National Bank Marlborough (Mass.) 196 846. are 
opinion that the agreed facts and the reasonable inferences therefrom 
not warrant the finding the trial judge that the note, dated March 
1933, was given and accepted payment the prior indebtedness 
Francis Appleton. follows that the Appellate Division was 
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right its ruling that ‘‘there was prejudicial error denying plain- 
tiff’s requests for rulings seven and eight and the qualified allow- 
ance the second The Appellate Division was also right 
ordering judgment entered for the plaintiff the sum $23,- 
931.30, plus interest thereon the rate three per cent. from July 
1933. 

Order Appellate Division affirmed. 


TRAVELERS’ CHECKS TAKEN UNDER TRUST 
RECEIPT 


American Express Co. Commercial Savings Bank Trust Co., Court 
Appeals Ohio, Rep. (2d) 216 


bank received travelers’ checks under receipt which recited 
that the checks were ‘‘received trust’’ and that the checks ‘‘until 
sold and the proceeds thereof when sold shall all times remain the 
property the Adams Express Company.’’ the failure 
the bank, was held that the Express Company was preferred 
the proceeds the sale checks then the hands 
the bank. 


Syllabus the Court 


When the contract between bank and express company rela- 
tive the sale the travelers’ cheques the company the bank 
arose from correspondence between them and receipts for the cheques 
signed the bank from time time which contained the provision 
that the cheques were ‘‘received trust’’ and that the ‘‘cheques until 
sold and the proceeds thereof when sold shall all times remain the 
property the’’ company, such receipt not being inconsistent with 
the correspondence, its definite and clear expressions will given effect 
determining the terms such contract. 

The proceeds the sale such cheques became special de- 
posit and was held trust the bank the property the company, 
and the failure the bank, the company entitled preference 
for such proceeds the bank’s cash assets. 

Such preference not destroyed reason the proceeds be- 
ing commingled with the general funds the bank, the company having 
information the bank’s method bookkeeping. 


Two actions the American Express Company against the Com- 
mercial Savings Bank Trust Company and others, and against the 


NOTE For similar decisions see Banking Law Journal Digest (Fourth 
Edition) 
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Ohio Savings Bank Trust Co. and others. From the decree, plain- 
tiff appeals. 

Decree for plaintiff accordance with opinion. 

Judgment affirmed part and reversed part, Squire Ameri- 
can Express Co., 131 Ohio St. 239, (2d) 766. 

Tenney, Harding, Sherman Rogers, Chicago, and Marshall, 
Melhorn Marlar, Toledo, for plaintiff. 

John Bricker, Atty. Gen., and Sholto Douglas, Toledo, for 
defendants 


LLOYD, J.—The two above-captioned cases involve the determina- 
tion the question whether not the American Express Company 
entitled have declared preferential claims, the proceeds sales 
travelers’ cheques deposit the Commercial Savings Bank 
Trust Company and the Ohio Savings Bank Trust Company 
the time their closing for liquidation, there being dispute 
the respective amounts thereof. When necessary herein separately 
refer them, the Commercial Savings Bank Trust Company will 
the ‘‘Commercial,’’ the Ohio Savings Bank Trust Company 
the ‘‘Ohio,’’ and the American Express Company the 

Squire has been substituted defendant herein for Ira 
Fulton, whom succeeded Superintendent Banks. 


Each the banks, order its board directors, closed 
August 15, 1931, and August 17, 1931, the Superintendent Banks 
took possession the property and assets each them for purposes 
liquidation, and since then has been continuously possession 
thereof. 


1928 and 1929 the Commercial and the Ohio respectively had 
negotiations with the Company their acting agents for the 
Company the sale travelers cheques, each the banks receive 
compensation therefor one-half one per cent. the amounts 
their respective sales. These travelers cheques are the nature 
drafts, and, when issued, are valid obligations the company, and are 
negotiable indorsement thereon the purchasers thereof. Various 
letters were exchanged between the two banks and the Company 
the prospective arrangement—three 1928 between the Commercial 
and the Company, and four 1929 between the Ohio and the Com- 
pany. Although the arrangement made with each the banks had 
contractual relation the other, the correspondence had with each 
them the Company was similar import. The correspondence 
indicates that prior thereto there had been some conversation between 
officers the Company with each the banks. The pertinent parts 
the letters passing between the Commercial and the Company read 
follows: 
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17, 1928. 

are agreeable allowing your bank credit our account with 
the proceeds sales during each month, with the understand- 
ing that you will send the last day each month draft 
send purchaser’s application the day sale made, accompanied 
duplicate deposit slip showing credit our 


which the Commercial replied 


18, 1928. 

beg advise that the arrangement whereby the money for 
the sale Travelers Cheques will remain our institutions for the 
month and then will remitted you, the face value plus the com- 
mission the checks sold during the month, and this policy will con- 
tinue for the entire year. 

are making now all the necessary preparations and will 
start this system the 20th this month. Consequently the end 
the month will always the 20th, and will see that you shall 
receive check together with the statement for the whole month. The 
sales advices will forwarded you promptly usual, day 
sale, but not deem will necessary send you duplicate 
deposit slip, because that will only lot extra work for and 
does not mean anything far you are concerned. The amount de- 
posited your account you can obtain from the sales advices.’’ 


The Company wrote part January 26, 1928: 


There are two items, however, that sorry will have 
you change. One them that will necessary for 
you forward memorandum showing the amount money 
placed our credit each day’s business, which action necessary 
view the fact that the application form you send covering each 
sale immediately sent our Comptroller’s office New York, and 
have record the sales included your total deposit find 
necessary check back the remittance sent us. 

other item that would like have you remit for the ac- 
cumulated sales the last business day each month. This would 
mean that from January 20th and including the 31st, would 
one remittance, and the month February and each succeeding month 
would closed out when the month was completed.’’ 


the letters passing between the Ohio and the Company appears 
the following: 


1929. 

Dime Savings Bank Trust Company your city, which 
was taken over your good institution, had arrangement with 
whereby all sales Travelers Cheques were account 
carried their books under the title ‘American Express Company.’ 
the last business day each month remittance was made this 

office covering the accumulated amount that account. 
that perhaps you will wish look into the matter 
with view following the same plan that formerly operation 
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with the Dime Bank. our plan been operation last 
year, you not only would have enjoyed account from our company, 
but the balance would have averaged trifle more than $3,000.00.” 


which the Ohio replied May 1929: ‘‘We are receipt 
your letter May with reference your opening account with 
take care the sale American Express Company checks sold 
us, with the understanding that will remit you the balance 
the close each month. will very glad try this out and see 
how works out. are enclosing two signature cards 
which you can furnish the specimen signatures those authorized 
sign against the account case necessary for you any 

its letter May 1929, reply the foregoing, the Company 
wrote: are returning your signature cards herewith, in- 
asmuch this special account not subject signatures and will, 
therefore, not necessary for file such authority with you. Ap- 
plication blank and duplicate deposit slip covering sales should sent 
the close each day, and the last business day each month 
remittance for the accumulated 

The letter the Ohio reply, dated May 11, 1929, stated: ‘‘We 
are instructing our foreign department deposit all proceeds from 
sales Travelers Checks account which will carried your 
name and the balance this account, the end each month, will 
remitted direct you, together with the monthly statement for the 
corresponding 

From time time thereafter various amounts travelers’ cheques 
were delivered each the banks the Company for the purpose 
sale, and upon receipt each allotment trust receipt was signed 
the bank receiving same; the form and conditions thereof being 
follows: 


trust from the American Express Company, Travelers 
Cheques the American Express Company, follows: 

undersigned agrees and undertakes that the said cheques, 
while its custody, shall have the same care and protection its own 
bearer securities; and further agrees accept responsibility for the 
due issue thereof and account the American Express Company 
therefor, and for the proceeds received from the sale thereof. The said 
cheques until sold and the proceeds thereof when sold shall all times 
remain the property the American Express Company. 

“cc 


The Commercial opened upon its book account known 
Check Liability Account,’’ and the Ohio its books opened 
one known ‘‘American Express Company 

These accounts were used exclusively the respective banks 
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show the amounts received from sales ‘‘travelers after de- 
ducting their commissions. The amounts received the respective 
banks were credited their respective accounts and debited the 
banks. signature cards were furnished the Company nor was any 
arrangement made means provided for the Company draw upon 
the accounts check otherwise, nor was any interest payable 
paid thereon either the banks. The amount the proceeds 
all sales travelers’ cheques each the banks, less its commissions, 
was shown credit upon the account therein, and the account was 
debited with the amount the draft sent monthly the Com- 
pany. The Company had deposited moneys either the banks 
and had none therein except the proceeds the sales travelers’ 
cheques, pursuant the contract therefor herein outlined. The Com- 
pany time had information the method bookkeeping the 
respective banks, except indicated the letters from which have 
quoted. 

August 13, 1931, the Company wrote letter the Commercial, 
part which reads: ‘‘An analysis our management the special 
arrangement which your good bank enjoys, through which you hold 
trust funds the proceeds sales our Travelers Cheques until the 
last day each month, when you remit for the same, shows the arrange- 
ment unprofitable our company and they desire terminate it. 
receipt this letter will you, therefore, kindly mail tomorrow, 
August 14th, draft Chicago for all sales Travelers 
Cheques and including that date?’’ 

The reply thereto reads part follows: are instructing our 
Travel Department comply with your request connection with 
your letter and will glad have your advice just how you 
want handle these remittances the fund.’’ 

The Commercial, however, failed comply therewith and did not 
remit the proceeds sales then held it. 

the same day similar letter was sent the Company the 
Ohio, about the only difference therein being that the phrase ‘‘your good 
institution’’ was substituted for ‘‘your good bank,’’ from 
the original correspondence, not material, and informative only the 
sense that least some those not residing Toledo were wiser than 
some those who did. The Ohio promptly complying with this request, 
the Company now seeks preference for the sales proceeds accumulat- 
ing therein between that time and its later closing. 

There was all times cash the vaults the banks excess 
the respective sums received them from sales the Company’s 
travelers’ cheques. 

these facts create relationship between the banks and the Com- 
pany simply debtor and creditor, did each them hold the 
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proceeds received from sales travelers’ cheques trust for the 
Company 

the initial letter correspondence had between the banks and the 
Company regarded exclusively and finally expressing the 
terms and conditions the contract, then the court would have 
difficulty determining that debtor-creditor relationship was in- 
tended and established thereby, since there inhibition therein, 
express implied, against the use the banks the proceeds re- 
ceived from the sale the Company cheques; and the fact the vary- 
ing agreed times for remittance thereof the banks the Company 
would such implication. Considered alone, the legal effect 
these letters could not otherwise. But with them also must 
considered the essence the agreement which unequivocally ex- 
pressed the trust receipt, signed the banks upon the delivery 
them from time time travelers cheques which they were sell and 
which would not have been delivered had the receipts not been signed. 
The last one the preliminary letters relation the sales agency 
the Commercial was dated January 26, 1928, which date the first 
cheques were sent the Company. The last the Ohio letters, 
dated May 11, 1929, was answer the Company one the Ohio, 
dated May 1929. this letter the Company, have already 
stated, paragraph reading: ‘‘We are returning your signature 
much this special account not subject signatures 
and will, therefore, not necessary for file such authority 
with you.’’ 

the letters written prior the forwarding the cheques and 
supplies, without which neither bank could have prosecuted the ar- 
ranged agency, find nothing contravention inconsistent with 
the clearly-expressed intention the parties evidenced the un- 
ambiguously stated terms and conditions the receipts which fact 
and purpose express the consummating result the negotiations there- 
tofore had; the contrary, reading the letters and reeeipts conjunc- 
tively evinces intended harmonious result culminating the def- 
initely stated terms and conditions the trust receipts prepared and 
required the Company. 

The mere fact that the banks had permission remit the proceeds 
sales varying times would seem two trifling circumstance 
warrant serious consideration affecting the purport and intent 
the contract. Each bank expressly agreed signing the receipts that 
the cheques were ‘‘received trust’’ for the purposes recited therein, 
and when sold the proceeds thereof were remain the property the 
Company. The cheques were the exclusive property the Company 
and the agreement provides that the banks were have right therein 
thereto except the privilege sale thereof, which privilege could 
exercised only upon the substitution the proceeds sale for the 
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the cheques sold, and which, lieu the cheques, were continue the 
property the Company. the proceeds the sales cheques were, 
the immediately upon receipt the banks, become and thereafter 
remain the property the Company, while the banks, not quite 
clear how, the same time, the money received could considered 
general deposit and therefore merely debt the banks the 
Company. interest was paid the Company, and nowhere 
the record find any intimation that the banks might use the money 
for investment for any other than the expressly designated purpose. 
are correct our factual conclusion, and the law applicable 
thereto, then the right the Company have the proceeds sales 
the respective banks the time their closing for liquidation declared 
preference over claims general creditors, would not destroyed 
the mere fact that the money had been commingled with the general 
funds the bank. 
The court, however, the opinion that the payment thereof must 
made without interest, and from the cash the vaults the respec- 
tive banks, accordance with the rule announced State rel 
Toledo Theatres Realty Co. Fulton, Supt. Banks, 124 Ohio 
St. 360, 178 585. 
Decrees accordingly. 
COMMODITY EXCHANGE ACT CONSTITU- 
TIONAL 


Board Trade Kansas City Milligan, United States District Court 
(W. Missouri), Fed. Supp. 859 


The Commodity Exchange Act June 15, 1936, which amends 
the Grain Futures Act 1922, include along with grain 
other commodities such cotton, mill feed, butter, eggs, potatoes, 
constitutional against the contention that the act regulates 
commerce wholly intrastate character. 

general the Grain Futures Act prohibits dealing grain 
futures except where the seller, the time the making the 
contract, the owner grower the grain where the contract 
made through member board trade which has been desig- 
nated the Secretary Agriculture ‘‘contract market’’ 
accordance with the provisions the law. 


Equity. Suit the Board Trade Kansas City, Mo., 
voluntary association, and others, against Maurice Milligan, United 
States Attorney for the Western District Missouri, and others, 
seq. application for temporary injunction. 

Temporary injunction denied. 
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Morrison, Delos Johns, Cozad, and Douglas Stripp, 
all Kansas City, Mo., for plaintiffs. 

Cox, Asst. Atty. Gen., and John Dickinson and Wendell 
Berge, both Washington, C., for defendants. 


REEVES, J.—This suit brought plaintiffs enjoin the 
enforcement the Commodity Exchange Act, Stat. 1491, 
seq. The act designated was approved June 15, 1936. 
Such enactment largely amendatory the Grain Futures Act passed 
seq. The amended act known the Commodity Exchange Act 
broadens the scope the original act include with grain other 
commodities such cotton, mill feed, butter, eggs, and Irish potatoes. 
Additional regulations are superimposed upon persons and corpora- 
tions engaged contract trading, 

The plaintffs, according the averments their bill, are engaged 
buying and selling their own account and for the account 
others grain cars Kansas City for immediate delivery. Such are 
generally referred cash trades. They also handle and sell for 
grain consigned from producers and grain dealers. again 
alleged that such grain sold for immediate delivery. These are called 
cash transactions commission. Also that plaintiffs buy grain mail 
telegraph orders producers grain dealers. Such transactions 
are commonly known sales for deferred shipment ‘‘contracts 
They also business warehouse receipts deliverable 
future contracts. Also they make contracts either their own account 
commission for the purchase and sale grain for future delivery, 
and, like manner, make what technically known ‘‘hedging con- 
either their own account for others commission. They 
aiso engage the purchase and sale contracts commonly known 
bids and offers. Comprehensively, they carry such business 
usually transacted members boards trade. 

The various activities the plaintiffs have been defined and cov- 
ered the original Grain Futures Act, the present Commodity 
Exchange Act. these several enactments sought the Con- 
gress bring persons engaged such business and market agencies 
under the supervision, control, and regulation the Secretary 
Agriculture. 

The plaintiffs challenge the constitutionality the entire act. They 
assert that effort the part the Congress regulate com- 
merce purely and wholly intrastate character. This predicated 
upon averments the effect that all such transactions are local. 

seems proper discuss the question the constitutionality 
the act, and, constitutional, the right the Congress authorize 
the regulation the business carried these plaintiffs. 

The Grain Futures Act was declared valid exercise 
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gressional power. the case Board Trade Chicago Olsen, 
962 Ct. 470, Ed. 839, practically identical questions 
were presented the challenge there lodged the constitutionality 
that act. contended here, was contended the Olsen Case, 
that the case Hill Wallace, 259 44, Ct. 453, Ed. 
properly declared the Future Trading Act invalid and that 
the same reasoning the court should have held the Grain Futures Act 
unconstitutional, and that now the Commodity Exchange Act should 
like manner declared invalid. 

the case Hill Wallace, the court held the Future Trading Act 
unconstitutional because, clearly stated, the act was designed 
regulate similar business under the guise tax. The act was 
worded that, the market agencies submitted certain regulatory 
authority, they became exempt from the application the tax. While 
the court declared such method regulation unconstitutional, yet 
nevertheless said, 259 44, cit. page 69, Ct. 453, 458, 
Ed. 822: ‘‘It follows that sales for future delivery the Board 
Trade are not and themselves interstate commerce. They can- 
not come within the regulatory power Congress such, unless they 
are regarded Congress, from the evidence before it, directly in- 
burden 

the Olsen Case, 262 loe. cit. and 33, Ct. 470, 476, 
Ed. 839, the court referring the case Hill Wallace, 
specifically said: therefore, being authority against the 
validity the Grain Futures Act, authority its 

The court, the case Hill Wallace, pointed out what way 
Congress could exercise authority over market agencies such those 
the plaintiffs. 

The principles laid down the Olsen Case were developed from 
such cases Swift Co. United States, 196 375, loe. 398, 
399, Ct. 276, 280, Ed. 518, where the court said: ‘‘When 
cattle are sent for sale from place one state, with the expectation 
that they will end their transit, after purchase, another, and when 
effect they so, with only the interruption necessary find pur- 
chaser the stock yards, and when this typical, constantly re- 
course, the current thus existing commerce 
among the states, and the purchase the cattle part and incident 
such 

This reasoning was made specifically applicable grain transac- 
tions Lemke Grain Co., 258 50, cit. 54, 55, 59, Ct. 
244, 246, 247, Ed. 458. The court said substance that, not- 
withstanding the local nature the transactions, the course dealing 
constituted interstate commerce, even though the immediate transac- 
tion was local one. 
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The principle was also stated United States Ferger, 250 
199, Ct. 445, Ed. 936, where the court upheld the power 
Congress provide punishment for introducing false and fraudulent 
bills lading interstate commerce. 

The very recent case Schechter Corporation United States, 
clearly distinguishes between those cases local nature and usually 
classified belonging intrastate commerce, and those cases 
public nature and belonging interstate commerce, and therefore 
within regulatory power the Congress. The court uses such expres- 
sions and ‘‘flow’’ interstate commerce and emphasizes 
how marketing cattle and the marketing livestock and grain, 
such the instant case, affects interstate commerce such way 
burden obstruct and justify the Congress entering the 
field regulation. Moreover, the Schechter Case, 295 495, 
loc. cit. Ct. 837, 849, Ed. 1570, 947, the 
court specifically said: ‘‘Hence decisions which deal with stream 
interstate commerce—where goods come rest within state tempo- 
rarily and are later forward interstate commerce—and with 
the regulations transactions involved that practical continuity 
movement, are not applicable 

The court specifically referred the following cases differing 
principle from the Schechter Case and not being affected the 
ruling that case: Swift Co. United States, 196 375, 387, 
388, Ct. 276, Ed. 518; Lemke Farmers’ Grain Co., 258 
50, 55, Ct. 244, 246, Ed. 458; Stafford Wallace, 
Board Trade Chicago Olsen, 262 35, Ct. 470, 476, 
Ed. 839; Tagg Bros. Moorhead United States, 280 420, 
439, Ct. 220, 224, Ed. 524. 

Without going into further details, must ruled that the act 
challenged the plaintiffs constitutional, and that the plaintiffs are 
not entitled any order predicated upon the invalidity the act. 

The only other question whether the regulations prescribed 
provided for the Congress are onerous fall under the 
demnation the due process provision the Fifth Amendment. 

Assuming, must, that the Congress exercised power within 
its constitutional sphere, using such power arbitrarily 

the law that when the Congress properly enters the field its 
authorized activity may not only adopt means necessary, but, like 
manner, means convenient the exercise its power. Hoke United 
States, 227 loc. cit. 323, Ct. 281, Ed. 523, 
(N. 906, Ann. Cas. 905. 

Gloucester Ferry Co. Pennsylvania, 114 196, 215, Ct. 
826, 834, Ed. 158, the court quoted from Cooley’s Constitutional 
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Limitations follows: ‘‘It not doubted that Congress has the power 
beyond the general regulations commerce which accustomed 
establish, and descend the most minute directions shall 
deemed advisable, and that, whatever extent ground shall covered 
those directions, the exercise state power excluded. Congress 
may establish police regulations well the state, confining their 
operations the subjects over which given control the Con- 

the Tagg Bros. United States, 280 420, Ct. 
220, Ed. 524, the court decided almost identical question. 
that case the court was dealing with stockyards. These constituted 
market agencies for livestock, just the Board Trade and its mem- 
bers maintain place for grain transactions. the Tagg Bros. Case 
the court upheld regulations promulgated the Secretary Agricul- 
ture. Such regulations were burdensome those that potentially 
may imposed the enforcement the law now under observation. 
See, also, Pacific Telephone Telegraph Company Seattle, 291 
300, Ct. 383, Ed. 810. 

If, and when, regulatory measures are applied which may seem too 
onerous lawful, provision made for the protection the mem- 
bers the Board Trade. Moreover, will then time complain, 
and not advance the promulgation such regulation. 

Many other authorities were ably discussed counsel both sides. 
number these referred enactments clearly unconstitutional. 
Time forbids further discussion the questions presented the parties. 

view the above, the application for temporary injunction 
will denied. The defendants will prepare appropriate decree. 


NATIONAL BANKS NOT TAXABLE STATES 


Bank California King County, United States District Court 
(W. Wash. D.), Fed. Supp. 976 


National banks, being instrumentalities the United States, are 
not subject taxation state any its political sub- 
divisions, except far such taxation authorized Con- 
gress. national bank entitled injunctive relief from illegal 
taxation this character. 


Bill equity the Bank California, A., national banking 
association, against King County, and others, enjoin collection 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) 
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state and county taxes the bank’s personal property and clear 
title cloud caused such tax assessment. Answer respondents 
asserting complainant without equity because alleged adequate remedy 
law under Rem. Rev. Stat. Wash. 11315—1 (1, 2), providing for 
payment taxes under protest and for suit recover back the taxes 
paid. Motion complainant strike answer, raising primarily the 
question complainant’s right injunction against collection 
the taxes. 

Motion strike granted. 

Bogle, Bogle Gates, Seattle, Wash., for complainant. 

Warren Magnuson and Edwin Ewing, both Seattle, Wash., 
for respondents. 


BOWEN, J.—National banks are instrumentalities the federal 
government, and states and counties are without power tax the per- 
sonal property such banks. 548; Owensboro Na- 
tional Bank Owensboro, 173 664, Ct. 537, Ed. 850; 
Chase National Bank Spokane County, 125 Wash. 215 374. 

Aberdeen Savings Loan Association Chase, 157 Wash. 
page 372, 289 536, 545, 290 697, 232, the court 
said: ‘‘It is, course, true that state cannot tax national bank 
without authority from Congress, and then only strictly according 
the terms the authority granted, because such banks are agencies 
the United States, created and acting under the Constitution and 
laws the federal government promote Governmental purposes. 
First National Bank Guthrie Center Anderson, 269 341, 
Ct. 135, Ed. 295; Owensboro National Bank City 

The state statute (Rem. Rev. Stat. Wash. 11315—1, 
and 2), asserted respondents afford complainant the adequate 
legal remedy paying the taxes under protest and later suing for 
recovery back, expressly excepts from the operation that statute 
Where the law under which the tax imposed void; and 
(2) Where the property upon which the tax imposed exempt from 

That the personal property consisting machinery 
and equipment, encumbered with the taxes here, exempt from those 
taxes and that the law under which the taxes are imposed, applied 
the property here, void, are which obvously follow 
merely from consideration the act Congress and the decisions 
above cited. Those conclusions not any way involve the deter- 
mination any factual question. The fact that the taxes here 
question are utterly void certainly appears now from the record now 
made, and the threatened collection those taxes violation 
the above-cited act Congress, which gives the states permission 
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tax any personal property national banks, without distinction 

Allen Baltimore Ohio Co., 114 311, page 316, 
Ct. 925, 927, 962, Ed. 200, the court said: ‘‘In the case 
national banks, the assessment and collection taxes illegally assessed 
under the authority state laws, violation acts congress, are 
habitually restrained the preventive remedy injunction.’’ That 
statement the rule, applicable here, does not appear have been 
subsequently modified. 

This court the opinion that complainant entitled the 
injunctive relief prayed for and that the motion strike, directed 
the answer respondents, should granted. 

Order may settled upon notice stipulation. 


TAX STOCK TRANSFERS CONSTITUTIONAL 
Vaughan State, Court Appeals New York, Rep. (2d) 


Sections 270 and 270-a the New York Tax Law, imposing 
tax stock transfers ‘‘of one and one-half cents for each and every 
share, except cases where the shares certificates are sold for 
twenty dollars more per share, which cases the tax shall 
the rate cents for each and every share,’’ constitutional. 

The statute does not constitute taking property without due 
process that taxes transfers par stock without regard for 
the true value the shares, that fixes higher rate for one 
the two sales price levels which the tax laid. 


Appeal from Court Claims. 
Action William Vaughan and others, copartners doing busi- 
ness under the firm name and style Vaughan Company, against 
the State New York. From judgment the Court Claims 
entered June 24, 1936, dismissing the merits claim for refund 
stock transfer taxes collected under Tax Law, 270-270-a, amended 

Affirmed. 

John Davis, Samuel Gilman, William Unger, and Irving 
Rubin, all New York City, for appellants. 

John Bennett, Jr., Atty. Gen. (Henry Epstein and Leon Lay- 
den, both Albany, and Caleb Candee Brown, Jr., Syracuse, 
counsel), for the State. 

LOUGHRAN, J.—This claim for refund stock transfer 
stamp taxes collected under sections 270 and 270-a the Tax Law 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1409. 
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(Consol. Laws, 60), amended chapter 643 the Laws 
(sections 3). embraces only taxes paid transfers par value 
stock. Its basis the proposition that the statute deprives the claim. 
ants their property without due process law and denies them 
the equal protection the laws, contrary the Fourteenth Amend- 
ment the Constitution the United States and section article 
the Constitution the State. The Court Claims dismissed the 
claim the merits. Claimants appeal pursuant Civil Practice 
588, subd. 

The problem presented has its background the evolution the 
challenged legislation. 

section chapter 241 the Laws 1905, there was levied 
transfers stock tax two cents ‘‘on each hundred dollars 
face value fraction thereof.’’ The constitutionality that law was 
970, (N. 314, 112 Am. St. Rep. 628, Ann. Cas. 515, 
affirmed 204 152, Ct. 188, Ed. 415, Ann. Cas, 736. 

amendment attempted 1906, the tax two cents was 
thereafter computed ‘‘on each share one hundred dollars 
face value fraction Laws 1906, 414, People 
(N. 625, Ann. Cas. 101, ruled that this taxing clause the 
act 1906 was unconstitutional and that the taxing clause the act 
1905 was not thereby any way affected. Thereafter the taxing 
clause the act 1905 was transferred section 270 the Tax Law. 
See the notes chapter the Laws 1910, pp. 64, 65. 

chapter 351 the Laws 1912, the Legislature authorized the 
issuance shares stock without nominal par value. amend- 
ment section 270 the Tax Law followed, providing that ‘‘in 
where the shares certificates stock are issued without designated 
monetary value the tax shall the rate two cents for each 
and every share.’’ Laws 1913, 779, 

This development section 270 the Tax Law may conveniently 
restated the text that section stood 1930 before its 
amendment 1933 the statute here question. that time the 
section imposed tax measured follows: ‘‘On each hundred dollars 
face value fraction thereof, two cents, except cases where the 
shares certificates are issued without designated monetary value, 
which the tax shall the rate two cents for each and every 
Laws 1930, 190. 

chapter the Laws 1932 new section 270-a was added 
the Tax Law. This imposed additional emergency tax equal 
that previously payable. These acts 1930 and 1932 the 
Stock Transfer Tax Law force May 1933, when chapter 643 
the Laws that year became effective. The act 1933 the statute 
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now attacked and pass its consideration. Section says: 
laration legislative intent. enacting the amendments hereinafter 
made sections two hundred seventy and two hundred seventy-a 
the tax law, hereby declared the intent the legislature 
abolish the heretofore existing, for the purposes such 
sections, between shares stock and other corporate certificates having 
par face value and those having par face value and estab- 
lish more just and certain basis for the taxation the transfer 
such stock and certificates under such sections the end and for the 
purpose thereby preventing the continued avoidance taxes upon 
such transfer through changes the kind and number such stock 
and certificates and the concomitant loss revenue the 
state reason such 

Sections 270 and 270-a the Tax Law were recast the act 
1933 into form which, far here material, follows: 
hereby imposed and shall immediately accrue and collected tax, 
herein provided, all sales and all deliveries transfers 
shares certificates stock one and one-half cents for each 
and every share, except cases where the shares certificates are sold 
for twenty dollars more per share, which cases the tax shall 
the rate two cents for each and every Laws 1933, 
643, Thus the Legislature has said that the computation 
the tax shall all cases based the number shares transferred. 
tax par shares, fixed, constitutional? This the main in- 
quiry presented the record. question made respect the 
taxing transfers par shares. 

The cornerstone the argument the appellants People rel. 
Farrington Mensching, supra. That case, have said, dealt 
with the Stock Transfer Tax Act 1906, which imposed tax two 
cents ‘‘on each share one hundred dollars face value fraction 
thereof,’’ instead ‘‘on each hundred dollars face value fraction 
provided the act 1905. The ruling the Mensching 
Case was that the act 1906 was void arbitrary discrimination 
prohibited the Fourteenth Amendment the Constitution the 
United States. will recalled that the act 1905 had previously 
been sustained People rel. Hatch Reardon, supra. The point 
departure the Mensching Case was stated the opinion these 


“The act 1905 made discrimination between the shares 
different corporations founded the accident the amount for 
which they were issued, but taxed the basis uniform amount 
face value the standard. The tax was measured one hundred 
dollars face value, ascertained counting the shares, issued for 
exactly that amount; dividing each share into multiples one hun- 
dred dollars, issued for more, and adding the face values and 
dividing the result into multiples that sum, issued for less. 
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act [of 1906] now before does not classify arranging 
according quality, but arranging according accident. Thus 
imposes the same tax the sale dollar shares and hundred dollar 
shares. The tax measured the number shares, regardless face 

true that the face value, which multiples one 
hundred dollars held the Hatch Case proper basis classi- 
fication, does not necessarily indicate actual value, still bears some 
relation thereto, but share apart from its size face value can bear 
relation whatever its actual value.’’ 187 pages 17, 


the act 1933 the basis the tax transfers par stock 
again number shares, regardless face value actual 
value’’—the rule condemned the Mensching Case. that short 
ground the appellants say that case decides this. think that case 
cannot now regarded controlling authority here. 

The Mensching Case was decided 1907. Our statute sanctioning 
the issuance par shares—the first its kind—was enacted 
1912. The Legislature thereby adopted the view that face value 
symbol the real worth shares corporation was conception 
that had been rebutted experience. That change policy and the 
consequent alteration the corporate structure brought its train 
problems taxation which spread beyond the field the newly au- 
thorized shares. 

March 24, 1933, the Governor sent the Legislature message 
which was noticed that, following the enactment section 270-a 
the Tax Law, the kind and face value many stocks had been 
changed materially reduce the amount transfer taxes. That 
message said: 


recently the year 1930 there were only changes the 
character the stocks listed the two New York exchanges. Though 
only the year 1931, the number last year suddenly advanced 
104. this year has already shown more than changes, either 
actually made process. large measure these changes have been 
from no-par stock and par stock high par value par value stock 
low face value, many instances low $1.00 per share and 
one instance low ten cents per share. 

the case change from no-par stock par value stock 
$1.00 per share, for example, the state revenue thereby reduced 
just one-hundredth. such cases seriously endangers 
the tax revenue time when the State needs every cent. For in- 
stance, the year 1931, the total such losses the two exchanges 
was only $30,000 last year they rose about $634,000. The 
progressive accumulation these losses, together with those which will 
result from contemplated changes, will severely impair the estimated 
revenues from this source.’’ 


The act 1933 was the response this message. cannot 
denied that the necessity preventing such evasion was important 
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factor the legislative question. Case, 184 431, page 
447, 970, (N. 314, 112 Am. St. Rep. 628, Ann. 
Cas. 515. 

the face these circumstances, this court must accept the judg- 
ment the Legislature rejecting the devise taxing transfers 
par stock the basis par value and determining treat par and 
par shares alike for the purposes this tax. 

return, therefore, the broad question whether tax trans- 
fers par stock may validly leave out account the actual value 
the shares, and here, think, the answer clear the light the 
final and controlling judgment the Hatch Case which had not been 
delivered when the Mensching Case was decided. affirming the 
Hatch Case, the Supreme Court the United States said (204 
152, 159, 160, Ct. 188, 190, Ed. 415, Ann. Cas. 736) Yet 
another ground which the owners stock are said deprived 
their property without due process law the adoption the face 
value the shares the basis the tax. One the stocks was worth 
thirty dollars and seventy-five cents share the face value one 
hundred dollars, the other one hundred and seventy-two dollars. The 
inequality the tax, far actual values are concerned, manifest. 
But, here again equality this sense has yield practical consid- 
erations and usage. There must fixed and indisputable mode 
ascertaining stamp tax. another sense, moreover, there equality. 
When the taxes two sales are equal the same number shares 
sold each that say, the same privilege used the same 
extent. Valuation not the only thing considered. was 
pointed out the Court Appeals, the familiar stamp tax two 
cents checks, irrespective amount, the poll tax fixed sum, 
irrespective income earning capacity, and many others, illustrate 
the necessity and practice sometimes substituting count for weight.’’ 

These views, now argued, were part obiter—that ‘‘count’’ 
there meant the counting units one hundred dollars face value, 
and that did not mean counting the number shares involved the 
transfer. not interpret the opinion the highest court 
the nation. Taking the content that opinion what appears 
its plain significance, are constrained pass over the reasons 
suggested favor another course, and hold that the act 1933 
not unconstitutional because taxes transfers par stock without 
regard for the true value the shares. Cf. the opinion this court 

(N. 314, 112 Am. St. Rep. 628, Ann. Cas. 515. may added 
that recent decisions have sustained other privilege taxes levied 
par shares flat rate per share the basis assigned value 
(People State New York Latrobe, 279 421, Ct. 377, 
Ed. 776, 1341; International Shoe Co. Shartel, 279 
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Loughman, 249 369, 164 253), result wholly 


Fell, United States District Court (E. Pa.), Fed. Supp. 987 


consistent with the quoted views the Supreme Court the Hatch 
Case and scarcely reconciled with the principle the decision 
the Mensching Case. 
The appellants also make the point that irrational division 
which fixes higher rate for one the two sales price levels which 
the tax think the rate reasonably adjusted the value 
the privilege and ability pay. See Magoun Illinois Trust 
Sav. Bank, 170 283, Ct. 594, Ed. 1037; Clark Titus- 
ville, 184 329, Ct. 382, Ed. 569. Cf. Louisville Gas 
The judgment should affirmed, with costs. 

PLEDGE CARS UNDER PENNSYLVANIA 
STATUTE 


person, who subsequently became bankrupt, pledged auto- 
mobiles bank security for loan. The owner the cars 
retained possession them. The lien the pledge was noted 
each certificate title the Secretary Revenue. was held 
that the bank was entitled the proceeds the sale the cars 
against the trustee bankruptcy. 


for the issuance certificates title for motor vehicles the 
Secretary Revenue and provides further that indorsement 
lien certificate title shall notice the existence such 
lien subsequent purchasers even though the owner the lien does 
not take possession the automobile. 

another instance, the bank loaned money the bankrupt 
with which buy automobile and the certificate title was issued 
the bank owner. was held that the bank, this case, was 
not entitled the proceeds the sale the car against the 
trustee bankruptcy, since title certificate does not ‘determine 
absolute ownership any way effect actual ownership. 


Bankruptcy. Proceeding the matter Watson Fell, bank- 
rupt. certificate for review order the referee. 
Order modified and, modified, confirmed. 
Frank Truscott, Philadelphia, Pa., for petitioner. 
Jenkins Bennett, Philadelphia, Pa., for trustee. 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1186. 
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MARIS, J.—This matter comes before certificate for the 
review order the referee awarding the Paoli Bank Trust 
Company the net proceeds the sale six motor vehicles for which 
the bank had filed reclamation petition, the vehicles having been 
sold the trustee agreement and the proceeds substituted therefor. 
The six motor vehicles involved consisted International school 
bus, Chevrolet coach, Chevrolet truck, Buick sedan, Oldsmobile 
sedan, and Reo truck. The evidence indicated that these six vehicles 
were all pledged the bankrupt the bank security for certain 
loans made the bank him. the case the school bus the 
transaction took the form bill sale the bankrupt the bank 
and bailment lease the bank the bankrupt. the the 
other five vehicles agreements were executed the bankrupt the 
bank pledging the vehicles security for the payment his liabilities. 
the each vehicle the lien the pledge the bank was noted 
the Secretary Revenue upon the certificate title the vehicle 
authorized The Vehicle Code Pennsylvania (Act May 1929, 
transfer possession the bank was that the vehicles the time the 
papers were executed were driven the door the bank, shown 
officer the bank, and then driven away and retained the posses- 
sion the bankrupt. 

There was thus real transfer possession and the referee prop- 
erly found all these vehicles that the transaction between the 
parties was reality pledge the bankrupt the bank security 
for loans. Since the pledgee did not take possession, its lien was void 
against the trustee bankruptcy the bankrupt (Root 
Acceptance Corporation, 279 Pa. 55, 123 650), unless the notation 
the lien the pledgee upon the bankrupt’s certificates title made 
unnecessary the transfer possession. quite clear, however, 
that between the bankrupt and the bank the contract pledge was 
perfectly valid, even though the pledgor retained possession the 
vehicles, and that equitable lien enforceable against the 
vehicles the hands, not only the pledgor, but also his personal 
representatives, voluntary assignees, and purchasers encumbrancers 
with notice. Davis Billings, 254 Pa. 574, 581, 163. 

The rule first laid down Clow Woods, Serg. (Pa.) 275, 
Am. Dec. 346, which holds that the pledge chattel unaccompanied 
transfer possession the pledgee fraudulent against sub- 
sequent bona fide purchasers, pledgees, and execution creditors the 
pledgor, based upon the proposition that such persons are likely 
misled the pledgor’s retention possession into the belief that 
entitled deal with all respects his own. stated 
Mr. Justice Sadler Newman Globe Indemnity Co., 275 Pa. 374, 
878, 119 488, 490, ‘‘this rule applied, however, only protect 
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those who, without notice, acquire Accordingly has been 
held that the purchaser, pledgee, execution creditor has notice 
the pledge good against him valid against the pledgor, even 
though the pledgee has not taken possession. Davis Billings, supra; 
Collins’ Appeal, Penny. (Pa.) 333. 


This brings the question whether the notation the pledgee’s 
lien the certificates title was such notice the trustee bank- 
unnecessary for the pledgee take possession. This question finds its 
answer the provisions the Pennsylvania Vehicle Code and 
ticularly section 208 thereof, amended the Act May 25, 1933, 
the Code (75 Pa. seq.), which provides for the issuance 
the Secretary Revenue certificates title for motor vehicles. 
The act requires the issuance such certificates the secretary for 
all motor vehicles owned residents Pennsylvania, other than 
manufacturers, jobbers and dealers. provides that making appli- 
for certificate title the owner shall include statement 
any liens encumbrances the vehicle and the secretary shall issue 
certificate title upon which the said liens shall 
shown. The act 1933, the purpose which stated its title 
be, inter alia, determine ‘‘the effect the issuance certificate 
title showing lien encumbrance,’’ amended section 208 article 
the Code adding, inter alia, the following clause: ‘‘The certificate 
title, when issued the secretary, showing lien encumbrance 
shall adequate notice the Commonwealth, creditors, and pur- 
chasers that lien against the motor vehicle exists, and failure trans- 
fer possession the vehicle shall not invalidate said lien en- 

What the effect this amendment? careful examination 
the Pennsylvania cases fails disclose any reported decision constru- 
ing its terms. must, therefore, place our own interpretation upon 
it. When consider its provisions the light the existing law, 
seems clear that intended recording act, the purpose 
which provide method whereby notice lien encumbrance 
placed upon motor vehicle may given creditors and purchasers 
from the pledgor bind them without requiring the pledgor 
give physical possession the vehicle the pledgee. seems 
that this intent manifest from the language the amending act. 
provides that the notation the lien encumbrance the cer- 
title the motor vehicle ‘‘shall adequate notice the 
Commonwealth, creditors, and purchasers that lien against the motor 
vehicle have pointed out, purchasers and 
with notice are bound pledge valid between the parties, even though 
transfer possession has taken place. therefore follows that the 
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effect this statutory provision eliminate the requirement for 
such transfer possession. That this was the legislative intention 
made certain the provisions which follow immediately that 
ure transfer possession the vehicle shall not invalidate said lien 


not construe this amending act requiring the Secretary 
Revenue make any determination the validity lien 
encumbrance reported him owner. the other hand, 
think quite clear that the act leaves creditor purchaser full 
liberty invoke against pledgee any and all defenses which may 
available the pledgor. The sole effect the act is, the case 
any other recording act, give public notice parties interested 
with regard liens and encumbrances motor vehicles which shall 
binding upon them whether the notice actually brought home 
them not. There here delegation judicial power the Sec- 
retary Revenue, urged the trustee, and the act therefore not 
unconstitutional. 

While the procedure under the act somewhat different from that 
provided the usual recording act, seems reasonably designed 
carry out its purpose give notice parties interested. The cer- 
tificate title which each Pennsylvania motor vehicle owner re- 
quired have, shows its face all liens encumbrances against 
the vehicle that any one dealing with motor vehicle need only ex- 
amine its certificate title order secure actual knowledge all 
liens and encumbrances with notice which the statute charges him. 
Furthermore, any one interested may secure the same information 
inquiry from the Secretary Revenue. may noted that this 
not the first Pennsylvania act for recording liens chattels. While 
the Pennsylvania Legislature has never enacted general statute for 
the recording chattel mortgages, has passed many recording acts 
applicable mortgages and pledges upon specific classes chattels. 
Thus the same session which was passed the amending act with 
which are concerned, the Legislature also passed act authorizing 
the recording chattel mortgages livestock, farm machinery, farm 
equipment, and crops (Act March 1933, 6). 

Getting back the facts the present case, have already seen 
that the lien the plaintiff bank was noted upon the title certificates 
issued for the six motor vehicles referred to. There being question 
raised the validity the lien the pledge between the parties, 
was therefore binding upon the trustee bankruptcy, and the 
referee’s action awarding the proceeds the sale these vehicles 
the claimant bank was correct. 


This, however, does not entirely dispose the matter, since ap- 
pears from the record that there was seventh vehicle, Chevrolet 
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Sport coupe, for which the bank also filed reclamation petition and 
the proceeds the sale which were included the fund awarded 
the bank, although the referee his order referred six vehicles 
only. The facts this car were that the bankrupt had borrowed 
sum money from the bank with which purchase this and other 
from the manufacturer, and that when this car arrived the 
tificate title the request the bankrupt was issued the Secre- 
tary Revenue the name the bank. The car was, however, never 
delivered the bank, but was received the bankrupt from the 
manufacturer and held him for sale. tags, signs, other marks 
ownership identification were placed upon indicate that 
was the bank’s property. The referee found that this transaction was 
pledge the car security for the loan, and seems 
have held that under the act 1933 the pledge was good against 
the trustee bankruptcy. this fell into error, since there 
evidence that lien encumbrance favor the bank was noted 
the certificate title this car. the contrary, the evidence 
that the certificate title was made out the bank owner. Neither 
the amending act 1933, however, nor the Vehicle Code prior the 
amendment, provides that the issuance certificate title one 
stated therein the owner shall notice any one that per- 
son’s claim ownership. The act does not provide, intend 
provide, that the certificate title shall determine the absolute owner- 
ship the car, alter affect any manner the actual ownership 
the vehicle and the relations the persons interested its owner- 
ship. only requires registration the person entitled its posses- 
sion and control its operation. The certificate not warrant 
ownership muniment title usually understood the law. 
Braham Co. Steinard-Hannon Co., Pa. Super. 19; General 
Motors Acceptance Corporation Hartman, 114 Pa. Super. 544, 174 
795. follows that the validity the rights all persons claim- 
ing ownership, distinguished from those who claim lien en- 
registered under the provisions the act 1933, must 
depend upon their compliance with the requirements the 
law upon the subject the ownership chattels. Consequently the 
bank, order sustain its claim the Chevrolet coupe against 
the trustee bankruptcy, must show that took possession the car, 
and since the evidence that did not so, its claim this car 
must denied. 

have said, appears from the record that the referee awarded 
the entire fund realized from the sale all seven cars the bank. 
His order must, therefore, modified eliminating therefrom the 
net proceeds the sale the Chevrolet coupe. modified, 
The record will returned the referee order that 
may modify his order accordance with this opinion. 
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INVESTMENT TRUSTEE’S NAME 
Quest’s Estate, Supreme Court Pennsylvania, 188 Atl. Rep. 137 


trust company, acting trustee under will, which invests 
trust funds ‘‘straight’’ mortgage taken the trust company’s 
individual name, with nothing the face the mortgage the 
publie record indicate the existence the trust, constitutes 
breach trust. Beneficiaries the trust, who have not consented 
the form the investment, may require the trust company 
repay their shares the original investment; they will not re- 
quired accept their proportionate share the proceeds fore- 
closure sale. 


Appeals Nos. 259-266, March term, 1936, from decree Orphans’ 
Court Allegheny County No. 73, September term, 1935; Edward 
Chalfant, Judge. 

the matter the estate William Oca Quest, wherein Otis 
Quest, Francis Quest, Marie Marks, Rhoda Roush, Jane 
Jones, Elizabeth Kautz, Blanche Quest, and Otis Quest, admin- 
istrator the estate Frances Quest, deceased, filed exceptions 
the account the Fidelity Trust Company, executor and trustee 
under the will William Oca Quest, deceased. From decree dismiss- 
ing their exceptions, exceptants appeal. 

Reversed, and record remitted. 

Argued before Kephart, J., and Schaffer, Drew, Linn, and Stern, 
JJ. 

Walter Wagner, Pittsburgh, for appellants. 

Park Alexander, Pittsburgh, for appellee. 


DREW, J.—William Oca Quest died June 1928, leaving the resi- 
due his real and personal estate trust, the net income therefrom 
his wife for life, together with such portion the principal 
the trustee its sole should consider necessary for her 
comfortable maintenance and support. her death the corpus was 
divided among testator’s seven children, appellants here. The 
Fidelity Title Trust Company Pittsburgh, now the Fidelity Trust 
Company, was nominated executor and trustee. 

March 14, 1929, the corporate executor transferred the residue 
the estate itself trustee. Six days later, invested substan- 
tial proportion the funds thus received ‘‘straight’’ mortgage 
taken its own name without disclosure the existence trust 
either upon the face the instrument the public records. Declara- 
tions trust were, however, entered the corporate ledgers. The 


For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §476. 
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remainder the corpus, save for small cash balance, was placed 
installment mortgage Testator’s widow was notified 
letter dated March 30, 1929, the making these investments, though 
not the failure publicly disclose the trusteeship. 

1931 the mortgagor the ‘‘straight’’ mortgage became bank- 
rupt and defaulted. Interest then due the life beneficiary was ad- 
vanced the trustee from its own funds. Subsequently, the company’s 
general counsel instituted foreclosure proceedings and bought the 
property behalf the mortgagee. The sheriff’s deed ran the 
company its own name. Immediately thereafter the trustee with- 
drew from the estate sums sufficient repay for the price paid 
the foreclosure sale, for the interest advanced the life beneficiary 
following default under the mortgage, and for fees its general 
sel for services rendered the estate. Title has continued remain 
the company without public indication trusteeship. The life bene- 
ficiary died April 1935. 

Exceptions the first and final account, providing for distribution 
kind fractional interests the realty purchased the fore- 
sale, were filed the seven remaindermen and the admin- 
istrator the life beneficiary’s estate. They were dismissed and the 
account confirmed. These appeals followed. 

There can doubt that the trustee’s conduct taking the 
mortgage its own name was wrongful. well-settled 
that ‘‘where trustee invests trust money property which takes 
his own name individual the beneficiary has the option 
accept the investment require the trustee account for the money 
invested, with Yost’s Estate, 316 Pa. 463, 175 383. 
The action the company taking the sheriff’s deed its own name, 
there being indication the equitable interests appellants, was 
equally breach trust. Nothing Guthrie’s Estate, 320 Pa. 530, 
182 248, 103 1186, conflicts with the rule Yost’s Estate, 
there specifically declared. Estate (Pa.) 188 134, 
opinion this day filed, having the same equitable appeal 
Estate, fell under the rule that case. There are facts here 
justify the intervention equity, and, far the breach trust 
concerned, this case flatly ruled Yost’s Estate. 

claimed, however, that the life beneficiary and the remainder- 
men, knowing that the title had been taken the trustee’s name, 
consented its being carried. This alleged have happened 
this way. March 1932, the company’s real estate officer wrote 
appellants’ attorney, then counsel for both the trustee and beneficiaries, 
inclosing the sheriff’s deed and asking that new deed drawn from 
the company its individual capacity itself trustee. This letter 
was upon its face addressed the recipient his capacity attorney 
for the trustee, and the court below found. reply, the deed was 
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returned with the recommendation that title remain was. 
suggestion was based upon conferences held with the life beneficiary 
and some the remaindermen, not identified the record. The trus- 
tee’s response was: ‘‘We note what you say about the record title 
the real estate, but for matter convenience prefer carry the 
property now the name the Fidelity Trust Company, 
rather than have deed made the This answer, while seem- 
ingly inexplicable, does show that the trustee itself decided keep 
the property its own name. 

now meet this problem: Can counsel for cestui que trust 
effectively consent breach trust bar his client? 
the attorney had express authority power act, the 
beneficiary would bound his affirmance. That, however, was 
not the situation here. Some these remaindermen were not consulted 
all; they were entirely ignorant the action the trustee. More- 
over, counsel had implied authority bind them. have held 
repeatedly that attorney cannot, without more, compromise client’s 
claim. There must proof authority beyond that implied the 
relationship the client bound the acts his attorney not 
within the scope his ordinary duties. Mackey’s Heirs Adair, 
Pa. Monaghan, 290 Pa. 74, 79. These 
precedents are not inapposite here. Counsel had authority, implied 
otherwise, prejudice these beneficiaries’ substantial rights. 

The evidence shows that the life beneficiary and some the re- 
maindermen did consent retention title the trustee. They are 
now prevented from asserting this was breach trust. Those who 
did not consent are entitled complain the wrong. Consent one 
beneficiary breach trust does not prevent the others from hold- 
ing the trustee liable far their interests are adversely affected 
thereby. See Restatement, Trusts, 216, subsection comment (g). 
Upon the return the record the court below should proceed iden- 
tify the beneficiaries who did not consent and award them 
their shares the corpus wrongfully invested, with simple interest. 
Those found have consented are receive their shares the realty 
purchased kind, the remainder being the property the trustee. 

Appellants assert that, since the mortgage was improperly held, 
the trustee should also surcharged with the amount corpus ex- 
pended (1) providing for the life beneficiary’s support, and (2) 
paying losses resulting from maintenance the property. The first 
these contentions not tenable. The sole vested the com- 
pany withdraw from corpus the cost the widow’s comfortable 
support was not abused. far the second con- 
cerned, the consenting beneficiaries are bound pay the trustee their 
Share these expenses, and this result can reached the trustee 
taking credit for that amount. But, far the 
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beneficiaries are concerned, the action the trustee was improper, and 
their proportionate share the money withdrawn from corpus for 
this purpose must paid them. The fee claimed trustee’s coun- 
sel for general services, reasonable, and will not disturb it. 

The decree the court below reversed the cost the appellee, 
and the record remitted for further proceedings accordance with 
the views herein expressed. 


POWER MARRIED WOMAN BECOME 
SURETY FOR HUSBAND 


Hastings Bank Hastings Covitch, Supreme Court Pennsylvania, 
188 Atl. Rep. 129 


The Pennsylvania statute, 32, which prohibits mar- 
ried woman from becoming liable guarantor, surety accommo- 
dation indorser for her husband, does not prevent her from paying 
her husband’s debts pledging her own property secure their 
payment. 


Appeal No. 16, March term, 1936, from decree Court Common 
Pleas Cambria County; Ivan Judge. 

Action debt judgment bond the Hastings Bank 
ings against Ben Covitch and Anna Covitch, wherein judgment was 
confessed against defendants for $8,000 conditioned for the payment 
the real debt the total amount $4,200, with interest, and execu- 
tion was issued and levied thereunder and wherein defendant Anna 
filed petition have the judgment opened. From decree 
dismissing the petition Anna Covitch, the defendants appeal. 

Affirmed. 

Argued before Kephart, J., and Schaffer, Maxey, Drew, Linn, 
Stern, and Barnes, JJ. 

Leonard Sobol and Harold Kaminsky, both Johnstown, for ap- 
pellants. 

Hartmann, Ebensburg, for appellee. 


KEPHART, J.—The only question involved the present ap- 
peal whether not agreement entered into appellant’s wife 
obligation guaranty, suretyship, indorsement within 
the provision the Act 1893, 344, (48 32) protect- 
ing married women from liability undertaking such obligations 
accommodation parties for their husbands. 

While the act prohibits wife from making these contracts, does 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §761. 
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not prevent her from paying the debts her husband pledging her 
property secure their payment. Herr Reinoehl, 209 Pa. 483, 
862; Dusenberry Mutual Life Ins. Co. New York, 188 454, 
736; Kulp Brant, 162 Pa. 222, 729. was well settled 
before the act 1893, and since, that she could mortgage pledge 
her separate real estate for the same purpose. Citizens’ Association 
Heiser, 150 Pa. 514, 733; Hagenbuch Phillips, 112 Pa. 284, 
788; Oppenheimer Wright, 106 Pa. 569; Lytle’s Appeal, Pa. 
131. The act 1893 did not any way restrict her right this re- 
gard. Pennsylvania Trust Co. Kline, 192 Pa. 401; Siebert 
Valley Nat. Bank Lebanon, 186 Pa. 472; Kuhn 
Ogilvie, 178 Pa. 303, 957. 

The reason for distinguishing this right pledge mortgage her 
property from the right act surety, guarantor, indorser for 
the payment husband’s obligations obvious. the wife has the 
power sell mortgage her property and apply the money the 
satisfaction his debts, there reason why she may not subject 
merely contingent liability for the same purpose. The liaiblity 
following suretyship, guaranty, indorsement, however, general 
and personal, and not limited specific property. See Frankford 
Trust Co. Wszolek, 320 Pa. 437, 183 52; Yeany Shannon, 256 
Pa. 100 527; New Philadlephia Ass’n Druian, 101 Pa. 
Super. 62. The statute was clearly intended prevent married 
woman from incurring the risk general judgment accommodation 
for her husband. Herr Reinoehl, supra. Such situation does not 
here exist. The agreement entered into Mrs. Covitch, while form 
joint promissory note, was clearly intended operate exten- 
sion her existing mortgage include present and future debts 
her husband, and continue the lien the mortgage for their pay- 
ment. The agreement suit not formal mortgage, but never- 
theless constituted pledge her real estate secure the debts 
her husband. The bank held the original mortgage collateral secu- 
rity for the payment the debts, its lien continued, and her equity 
redemption was pledged thereunder. She could have properly exe- 
cuted new mortgage accomplish the same purpose, but was not 
necessary. Nor was necessary for appellee proceed against the 
husband the note upon which this agreement was indorsed before 
enforcing collection the mortgage and bond pledged the wife 
See Lishy O’Brien, Watts, 141. 

The cases relied appellant are not point, they illustrate 
attempts fix personal liability the wife contract prohibited 
the act. See Bartholomew Allentown National Bank, 260 Pa. 
509, 103 954; Dusenberry Mutual Life Ins. Co. New York, 
supra. 

Decree affirmed appellant’s cost. 
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BANK’S AGREEMENT NOT ENFORCE NOTE 


Mount Vernon Trust Co. Bergoff, Court Appeals New York, 
Rep. (2d) 196 


person who signs and delivers note bank, which can 
used apparent asset the bank, will liable the note 
spite the fact that the bank, the time taking the note, agrees 
writing that the note will never enforced against the maker. 

this case appeared that the defendant’s mother was in- 
debted the plaintiff bank promissory note for 
The note was fully secured The defendant was the 
owner mortgage which $30,000 and interest was due. This 
mortgage was guaranteed vice-president the bank. ar. 
rangement was made whereby the defendant assigned the mortgage 
the bank and the bank returned the note the defendant’s 
mother, together with the collateral securing it, the defendant giv- 
ing note the bank for the amount which her mother’s note 
exceeded the mortgage. the same time the defendant executed 
another note the bank for $30,000 and received from the bank 
writing the effect that the note would not enforced against 
her. Apparently, the object was substitute the defendant’s mort- 
gage for the defendant’s mother’s note asset the bank and 
the defendant’s note for $30,000 was intended conceal the sub- 
stitution. Under the rule above stated, was held that the defend- 
ant was liable the $30,000 note even though she was ignorant 
the real object the transaction. 


Action The Mount Vernon Trust Company against Clara Bergoff. 
From judgment the Appellate Division, Second Department (247 
App. Div. 737, 285 417), which affirmed judgment the 
Trial Term for the defendant, the plaintiff appeals. 

Reversed and judgment directed for plaintiff. 

Clinton Taylor and James Hopkins, both White Plains, for 
appellant. 

Arthur Blatz and Samuel Rochlin, both Mount Vernon, for 
respondent. 


LEHMAN, October, 1932, Rose Bergoff, the mother the 
defendant, owed the plaintiff bank the sum $34,644.23 upon promis- 
sory note which was fully secured collateral deposited with the 
bank. that time the defendant owned bond and mortgage executed 
Oakwood Gardens, which the sum $30,000 was due, with 
accrued interest amounting $1,505. The mortgage was guaranteed 
additional bond executed Milton Hall, executive vice-presi- 
dent the plaintiff bank, and two other persons. The defendant’s 
father, acting her behalf and also behalf his wife, Rose Bergoff, 
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had many conversations with the president the plaintiff bank and 
with Hall regard the payment the defendant’s bond and mort- 
gage. The testimony regard what was said then about Hall’s 
guaranty vague, but perhaps, the respondent claims, sufficient 
show that Hall said that signing the guaranty had been acting 
for the bank and that, upon the demand the defendant’s father, the 
bank thereupon agreed accept assignments the bond and mortgage, 
together with the separate bond guaranteeing payment thereof, and 
eredit the amount $31,505 then due part payment the note 
the defendant’s mother, Rose Bergoff. Accordingly, these instruments 
were assigned the plaintiff bank, and Rose Bergoff then executed 
new note for $3,139.23, the difference between the amount due her 
original note, and the sum $31,505 credited thereon, and the 
note and the original collateral securing were then returned the 
bank. 

Then the defendant the request the bank executed and de- 
livered the instrument upon which this action based. the same 
time she received back from the bank letter which the bank through 
its president wrote: understood that the collateral note $30,000 
this day executed you and purchased The Mount Vernon 
Trust Company held the Mount Vernon Trust Company 
only additional evidence the debt Oakwoot Gardens Ine. 
The Mount Vernon Trust Company and collection said note not 
enforced against you, anything contained said note the 
contrary notwithstanding, and further that the collection said note 
will have made the undersigned out the collateral this day 
assigned security therefor.’’ the close the evidence both sides 
moved for the direction verdict and the trial judge directed 
verdict favor the defendant. The Appellate Division affirmed the 
judgment, holding that the defendant’s note was made without con- 
sideration and upon condition precedent which prevented from 
taking effect. relied for authority largely upon the case Higgins 

may conceded that what was said and, perhaps, even what was 
decided that case tends support the decision the courts below. 
There clerk, employed firm which director bank was 
the senior member, executed note for $15,000 the order the 
bank upon the promise representation made him the president 
the bank that ‘‘you will get nothing for it, and tell you that you 
will not held the The court upon these facts sustained the 
defense the maker the note. that case the bank had parted 
with nothing consideration the defendant’s execution the note 
and the court, without considering whether any question public 
policy was involved whether transaction with bank governed 
the same considerations similar transaction between private 
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persons, refused enforce instrument which was never intended 
create obligation. 

Since that time has become evident that the rule applied the 
Ridgway Case might become cloak for fraud. pointed out 
Bay Parkway Nat. Bank Shalom, 270 172, 176, 200 685, 
687, that agrement exempt the maker indorser note from 
liability not always enforceable. ‘‘When one knows that his note 
are deceived and depositors continue their relations with the bank 
the faith assumed solvency, then estopped from pleading 
the defense consideration.’’ this case witness, produced 
the trial, testified the reason why note was received, and 
the same time writing given, exempting the maker from liability. 
explanation necessary, for but one inference can drawn from 
the testimony. The bank desired conceal the substitution bond 
and mortgage, guaranteed one its officers, for negotiable instru- 
ment which was secured ample collateral and could have 
been collected that time. The defendant making the note may 
have been ignorant what the bank was trying conceal. are 
not told this whether the bank examiner was deceived, and in- 
deed not know whether any one was deceived. fictitious note 
delivered bank, intended become part its apparent assets, 
though not intended enforceable, itself continuing false- 
hood deceive the public, and any person delivering such 
note becomes party the falsehood. 

such immaterial whether the note was based good 
consideration not. The stability banks matter such public 
concern that the state federal government regulates the affairs 
each bank and periodically examines its apparent condition. The state 
cannot sanction any device intended give false appearance 
transaction increase the apparent stability bank. The defend- 
ant may not have intended deceive any person, but, when she executed 
and delivered the plaintiff bank instrument the form 
note, she was chargeable with knowledge that, for the 
the bank, she was aiding the bank conceal the actual transaction. 
policy requires that person who, for the the 
bank, executes instrument which form binding obligation, 
should estopped from thereafter asserting that simultaneously the 
parties agreed that the instrument should not Cf. Iglehart 
Todd, 203 Ind. 427, 178 685; Denny Fishter, 238 Ky. 127, 
(2d) 864; Bangor Trust Co. Christine, 297 Pa. 64, 146 
545; Cedar State Bank Olson, 116 Kan. 320, 226 995; Mars Nat. 
Bank Hughes, 256 Pa. 75, 100 542. 

The judgment should reversed and judgment directed for the 
plaintiff, with costs all courts. Judgments reversed, ete. 


ail 
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SALE PLEDGED SECURITIES BANK 


Louisville Trust Co. Drewry, Court Appeals Kentucky, 
Rep. (2d) 900 


bank held securities collateral for loan under agree- 
ment pledge which authorized the bank, case default, 
sell the securities public private sale and become the pur- 
chaser them itself the sale were public. The bank sold the 
securities what amounted private sale and bid them 
less than their market value. was held that the pledgor was en- 
titled have the sale set aside even after the bank had secured and 
judgment for the balance due the loan. 

The sale this case was held the offices the Louisville 
Board Trade. Notice the sale was given the pledgor but 
the sale was not otherwise advertised the public. The only per- 
sons present the sale were officer the bank, one its em- 
ployees, and the secretary the Board Trade. The last named, 
however, was not present bidder. Acting under instructions 
from the officer, the employee bid $10 share for the securities, 
consisting 225 shares stock insurance company. The 
stock was sold the bank that price although the evidence in- 
dicated that was worth the time least $25 share. There- 
after, the bank secured judgment for the balance due the loan 
and collected its judgment. The pledgor later brought this action 
have the sale set aside. appeared that the pledgor, upon learn- 
ing the sale, had protested vigorously against and that 
continued his protests until this action was brought. was held 
that was entitled have the sale set aside and have the stock 
returned him upon the payment him the bank $2,250 
with interest. was further held that, although the pledge agree- 
ment provided that the sale might made without advertisement 
notice, ‘‘it was certainly contemplated that persons interested 
securities would some way have their intention called 
the sale. 


Action Frank Drewry against the Louisville Trust Company. 
From adverse judgment, the defendant appeals. 
Affirmed. 

Gordon, Laurent, Ogden Galphin, Louisville, for appellant. 
and Nathan Kahn, both Louisville, for appellee. 


REES, July 1932, Frank Drewry executed the 
Louisville Trust Company his note for $10,039.62, due days after 
date. was renewal note, and represented indebtedness that had 
existed for number years. Drewry pledged the trust company, 
security upon the note, 225 shares the common stock the Com- 
monwealth Life Insurance Company, and held additional security 


For similar decisions see Banking Law Journal Digest (Fourth 
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mortgage certain real estate owned Drewry. The note con- 
tained the following provisions relative the trust company’s right 
sell the collateral upon Drewry’s default: 


any such whether due not due, the undersigned hereby 
authorizes the said Company the legal holder thereof, sell, assign, 
and deliver the whole any part said securities any substitutes 
which have been made therefor additions thereto, any other prop- 
erty any time given into left the possession said Company 
the legal holder hereof the undersigned, for safe keeping other- 
wise, any Board Trade public private sale, the option 
said Company, any its officers, the legal holder hereof, 
without either advertisement notice, which are hereby expressly 
waived. such securities property are sold public sale, the Com- 
pany, the legal holder hereof, itself may purchase the whole any 
part thereof, free from all right redemption the part the 
undersigned, which hereby waived and 


The note matured September 1932, and the next day 
Porter, treasurer the trust company, wrote Drewry follows: 


you have not made satisfactory arrangements 
respect your note, will necessary for sell the collateral 
which attached and apply the proceeds credit the note, and 
then take whatever steps are necessary collect the balance. 

will, therefore, offer for sale Monday, September 19th, 
the highest bidder the Board Trade: 

shares Commonwealth Life Insurance Company stock. 
Mortgage property 1361 Tyler Parkway.’’ 


The stock was sold September 19, 1932, and purchased the 
trust company for $2,250, and the mortgage was purchased for 
$100. The mortgage was sold under the misapprehension that its sale 
was necessary order enable the trust company enforce the mort- 
gage lien. The note was with the payment $2,350, 
September 19, 1932, indorsement its back. Thereafter the 
trust company brought action recover the balance due the 
note, and obtained judgment against Drewry for the amount the 
note, with interest, subject $2,350, September 19, 
1932. execution was issued upon the judgment and levied upon 
Drewry’s real estate. Before any effort was made enforce the execu- 
tion lien, Drewry obtained loan from the Home Owners’ Loan Cor- 
poration for the amount the lien, and the trust company Janu- 
ary 1934, Home Owners’ Loan Corporation bonds their 
par value satisfaction the judgment, though they were selling 
the time 84. April 16, 1934, Drewry made tender the 
trust company the amount paid for the Commonwealth Life 
Insurance Company stock, and demanded the return the stock. The 
trust company declined return the stock, and thereafter Drewry 
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filed this action for cancellation the sale September 19, 1932, 
and return the stock purchased that sale upon payment him 
the purchase price. set out his petition the facts concerning 
the sale, and alleged that the conduct and actions the defendant 
connection therewith were bad faith, fraudulent, oppressive, and 
unfair, and that reason thereof the entire transaction was void, and 
prayed for the cancellation the sale and the return him the 
stock upon the payment him the defendant the sum $2,250, 
with interest thereon from September 19, 1932, less the amount 
dividends that defendant had collected. The trust company denied 
that the sale was invalid, and pleaded accord and satisfaction, res ad- 
judicata, and ratification. The circuit court entered judgment grant- 
ing the relief sought the plaintiff, and the defendant has appealed. 

The pledge contract clothed the trust company with authority 
sell the collateral the note either private public sale. The trust 
company could purchase the securities only the event they were 
disposed public sale, and the correctness the judgment, there- 
fore, depends primarily whether the sale which the trust company 
became the purchaser was public private. The contract provided 
that the sale might had without advertisement notice, but, 
constitute public sale, was necessary that the afforded 
some opportunity bid the securities. When Drewry received the 
notice September 1932, tendered the trust company cer- 
tified check for the interest the loan, and offered execute renewal 
note, but the company declined accept the check and demanded 
payment the note. Drewry then sought refinance the loan 
number banks and building and loan associations, but was unsuccess- 
ful his efforts. The depression was acute state, and financial 
institutions were extend credit new customers. Septem- 
ber Mr. Porter, Mr. Hubbard Buckner, 
employee the trust company, went the offices the Louisville 
Board Trade, which were then located the fourth floor the 
Bank building. The Board Trade not organization 
engaged the business affording facilities for trading securities, 
but civie body organized for the purpose advancing the commer- 
cial interests the city Louisville. Financial institutions well 
individuals were permitted use its offices, usually the directors’ 
room, for the purpose conducting sales securities other prop- 
erty, but such sales were infrequent and were held irregular inter- 
vals and usually after the sale had been advertised the newspapers 
and notices had been posted the building board provided for 
that purpose. When Porter and Buckner reached the Board Trade 
Offices, Porter requested the assistant secretary the Board Trade 
assign him room which hold the sale, and was assigned the 
room where the sale was conducted, one being present 
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except the two officers the trust company and the assistant secretary 
the Board Trade. admitted that the latter was not present 
prospective bidder. the way the Board Trade offices, 
Porter instructed Buckner start the bidding $10 per share for the 
225 shares Commonwealth Life Insurance Company stock, and $100 
for the mortgage. Porter acted auctioneer, and sold the insurance 
company stock the trust company for $10 per share Buckner’s 
bid. The evidence shows that fair market value the stock that 
time was least $25 per share. The appellant contends that $25 per 
share represented the market value the stock only when offered 
small lots, and that the sale block 225 shares would have ma- 
terially depressed the market, but this mere supposition its part. 

The facts recited above convince that the sale was sense 
public one. was not held place where securities were 
customarily bought and sold, and one was given any information 
the time and place the sale except Drewry, who had the right 
assume that appellant would not become the purchaser except 
sale the pledge contract provided. Although the contract 
provided that the sale might made without advertisement notice, 
was certainly contemplated that persons interested that class 
securities would some way have their attention called the sale. 
making sale this character, the pledgee must exercise reasonable 
skill and diligence order get the value the property, and the 
sale not fairly made will set aside. Perkins Applegate, 
723, Ky. Law Rep. 522; Dibert Wernicke (C. A.) 214 
673; Turner Metropolitan Trust Co. (C. A.) 207 495; Pas- 
saic National Bank Trust Co. Owens, 111 Eq. 486, 162 

order justify its action selling the pledged property 
third person private sale, procedure permitted the pledge 
would necessary for appellant show that honest 
effort had been made obtain the fair market value the stock. Since 
the appellant purchased the stock private sale, the circuit court 
properly canceled the sale unless the appellee had forfeited his right 
this remedy. insisted that precluded from questioning 
the validity the sale because ratified accepting the credit 
and compromising the balance due. soon was notified the 
sale and that the trust company had purchased the stock $10 per 
share, wrote the president the trust company protesting 
vehemently against the procedure that had been followed. His letter 
reads part follows: 


received today letter your company dated Sept. 19, 1932, 
and letter your attorney, Mr. Crawford, dated Sept. 20, 1932, no- 
tifying that your company had sold 225 shares the 
capital stock the Commonwealth Life Insurance Co. $10.00 
share and the mortgage for $100.00. 
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fact was not sale but gift, any stockholder knows 
that this stock worth more than $50.00 per share. Pardon me, but 
the attempted sale unfair and disproportionate the true value 
the stock that sure Court will tolerate and not think 
that you would approve it. request that this transaction imme- 
diately set aside and that you give chance.’’ 


received answer his letter, and then consulted Mr. Dar- 
win Johnson, president the Commonwealth Life Insurance Com- 
pany and director the Louisville Trust Company. Mr. Johnson 
told some the officers and directors the trust company that the 
company had purchased the 225 shares Commonwealth Life Insur- 
ance Company stock for less than its value and that Drewry should 
allowed higher price for it, but they declined make any concessions. 
Drewry insisted that the sale was invalid and that was not bound 
it, and maintained that attitude consistently until this action 
was instituted. When the trust company filed action collect the 
balance due the note, Drewry filed answer which sought 
affirmative relief, but expressly reserved ‘‘all causes action and 
may have against proof was intro- 
duced the validity the sale, and the only proof offered that 
respect was objected the trust company, and its objection was 
sustained. The appellant was successful preventing inquiry 
that action concerning the validity the sale, and its plea res 
adjudicata cannot sustained. Douglas Troxell, 181 Ky. 623, 205 
683, and Moore Gas Electric Shop, 216 Ky. 530, 287 
979, are cited appellant support its contention that the judg- 
ment the action collect the balance due the note bar the 
present action and that the matter alleged the petition res ad- 
judicata, but each those cases the identical matter pleaded 
the second suit had been litigated former action. Here, issue 
was made the validity the sale, and proof was heard that 
question. Section the Civil Code Practice reads: 


judgment obtained ordinary action shall not annulled 
modified any order equitable action, except for defense 
which arises discovered after rendition the judgment. But such 
judgment does not prevent the recovery any claim which was not, 
though might have been, used defense way set-off counter 
claim the 


\ 
‘ 


Drewry might have relied upon his claim that the sale the in- 
surance stock was invalid defense way counterclaim the 
action the note, but elected maintain separate action his 
claim had right do. Moore Gas Electric Shop, supra; 
Bishop’s Adm’r Bishop, 162 Ky. 769, 173 180; Jefferson, 
Noyes Brown Western National Bank, 144 Ky. 62, 308; 


THE BANKING LAW JOURNAL 


Truesdale Brady, 105 122, Ky. Law Rep. 1336; Com. 
Barker, 126 Ky. 200, 103 303, Ky. Law Rep. 648. 

There evidence which tends show that the settlement which 
satisfied the judgment obtained the trust company its action 
the note was accord and satisfaction Drewry’s stock claim, 
that ratified the sale. the contrary, the evidence shows 
sively that Drewry insisted from the time the sale was made until this 
action was brought that the sale was invalid and should set aside. 
Appellant’s officers knew what Drewry’s attitude was this respect, 
and that Drewry never any time agreed settlement subse- 
quent the judgment should constitute accord and satisfaction 
regard his claim concerning the company stock. 

The judgment affirmed. 


LOAN PROMISSORY NOTE ADMINIS- 
TRATOR 


Brown’s Estate, Supreme Court Oklahoma, Pac. Rep. (2d) 
643 


Oklahoma statute, Stat. 1931, 1206, permits the invest- 
ment estate funds securities the United States. view 
this statute, administrator, who loans estate funds promis- 
sory note, will surcharged with the amount the note 
tive whether not the note adequately secured. 

The duty executor administrator settle the estate 
without delay. not one his functions attempt make 
money for the estate and has right speculate with the funds 
his hands. 


Appeal from District Court, Noble County; John Burger, Judge. 

the matter the estate George Brown, deceased, wherein 
Pancoast, administrator the estate George Brown, deceased, 
filed account which Ben Eldridge objected. From judg- 
ment, the administrator appeals. Affirmed. 

Rehearing denied; Welch and Gibson, JJ., dissenting. 

Johnson, Perry, for plaintiff error. 

Cress Tebbe, Perry, for defendant error. 


PER CURIAM.—In this opinion the parties will referred 
the district court; the plaintiff error (administrator) being re- 
ferred appellant, and the defendant error the appellee. 

December 12, 1932, the appellant, administrator the estate 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §469. 
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George Brown, deceased, filed the probate court Noble 
county annual account his doings administrator the estate 
George Brown, deceased, covering his accounts from the date 
his appointment January 1925, December 10, 1932. 

the end the items receipts, after showing total amount 
$4,181.15, the appellant states: ‘‘$1,500.00 said sum drawing 
five per cent. interest demand 

the end the account, after showing balance due $1,717.61, 
the appellant makes the following explanation 
the above balance drawing interest five per cent. per 
annum, the rest checking account pay taxes and 

Appellant, one the creditors said estate, filed written ob- 
jections said report, all which were overruled and exceptions 
taken thereto, except objection designated No. which was words 
and figures, wit: ‘‘Your objector specifically objects the item 
said report $1500.00 loaned private demand loan five per 
interest, and avers that informed and verily believes and 
therefore states the facts that said loan $1500.00 unsecured 
and made said Johnson direct violation law, and your 
objector respectfully requests the court investigate said facts and 
ascertain the truth thereof and require said administrator account 
therefor.’’ 


January 11, 1933, the county court made the following order 
the hearing said contest: ‘‘It ordered, adjudged, and de- 
that said objections sustained, and the same hereby 
sustained and that the administrator, Pancoast, hereby surcharged 
the sum $1500.00, together with interest thereon the rate six 
per cent. per annum from June 4th, 1931, until said $1500.00 re- 


turned said estate said administrator. 

Appellant appealed the district court Noble county, and upon 
the trial there was introduced evidence Exhibit note for 
$1,500 bearing interest per cent. per annum executed 
Johnson appellant; Exhibit collateral note the sum 
mortgage securing the same the same parties. There was evi- 
dence the effect that said $1,500 note was inadequately secured nor 
any loss had would result the estate reason the loan 
$1,500 said note, nor was there any evidence introduced 
pending the showing that the bond was inadequate protect the es- 
tate from any losses which might result through any improper admin- 
istration the estate. Thereupon, the district court entered the fol- 
lowing order: ‘‘It therefore considered, ordered and adjudged 
the court that judgment the County Court and the same 
hereby affirmed and the cause remanded the County Court Noble 
county, Oklahoma, with directions carry out its judgment ren- 
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dered. Costs taxed appellant all which appellant excepts, and 
his exceptions are allowed the court.’’ 

This appeal from the judgment the district court Noble 
county. the contention appellant that the probate judge had 
authority direct administrator where and how shall keep 
the assets the estate, citing Welch’s Estate, 110 Cal. 605, 
1089, and that therefore the judgments the county and district 
courts surcharging him the sum $1,500 with interest per 
cent. thereon from June 1931, wholly erroneous and should 
reversed this court. Appellee his brief contends said $1,500 loan 
was wholly unauthorized and amounted conversion appellant 
said $1,500, thereby rendering him chargeable with liability thereon, 
with interest the rate per cent. per annum from June, 
support this contention, appellee cites Horseman’s Estate, 
167 Okl. 355, (2d) 589, together with other cases cited therein. 

The only investment the funds which the appellant was author. 
ized make was that authorized section 1206, 1931, which 
reads follows: 


Funds Pending Settlement—Notice. Pending the 
settlement any estate the petition any party interested therein, 
the county court may order any money the hands the executor 
administrators invested for the benefit the estate, secu- 


rities the United States. Such order can only made after pub- 
lication notice the petition some newspaper designated 
the 


The representative’s function wind and distribute the 
decedent’s interests. absence statutory authority, has right 
speculate with invest the assets his hands. His duty not 
make money for the estate, but save that which came into his 
hands and keep the money ready for payment obligations the 
estate and for distribution. 

The loan $1,500 the funds the estate the manner at- 
tempted appellant amounted wrongful and unlawful conversion 
thereof, and cannot sanctioned. therefore the opinion the 
that the order and judgment the district court should be, and 
hereby, affirmed. 

The Supreme Court acknowledges the aid Attorneys William 
Taylor, Clarence Warren, and Logan Stephenson the preparation 
this opinion. These attorneys constituted advisory committee 
selected the State Bar, appointed the Judicial Council, and ap- 
proved the Supreme Court. After the analysis law and facts 
was prepared Mr. Taylor, and approved Mr. Warren and Mr. 
Stephenson, the cause was assigned justice this court for ex- 
amination and report the court. Thereafter, upon consideration, 
this opinion was adopted. 
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DUTY ADMINISTRATOR DISPOSE 
CORPORATE STOCK 


Allwardt’s Estate, Supreme Court Michigan, 270 Rep. 223 


The question whether bank, acting administrator es- 
tate, acted good faith not promptly selling corporate shares 
belonging the estate, which shares subsequently became worth- 
less, question which should not decided the court 
matter law but should submitted for decision the jury 
question fact. 

this case appeared that among the assets the estate were 
889 shares Guardian Detroit Union Group stock, appraised 
1930 $46,680. three subsequent annual accounts filed the 
administrator, reported the value this stock $46,680, whereas 
its value had been steadily decreasing until became worthless. 
The heirs the estate filed petition charging the administrator 
with neglect duty handling the affairs the estate, especially 
with respect the Guardian Group stock and asked that the ad- 
ministrator surcharged with the amount the loss resulting 
from its retention these shares. decision favor the ad- 
ministrator was reversed and the case sent back for new trial. 


the matter the estate Frederick Allwardt, deceased, 
wherein Ray Allwardt and another filed petition against the City 
National Bank Trust Company Battle Creek, administrator 
the estate Frederick Allwardt, deceased. From adverse judg- 
ment, petitioners appeal. 

Reversed, and new trial ordered. 

Jackson, Fitzgerald Dalm, Kalamazoo, for appellants. 

Howell White, Detroit, for intervening petitioner and ap- 
pellant. 

Bernard Onen, Battle Creek (Stuart Redner, Battle 
Creek, counsel), for appellee City Nat. Bank Trust Co. 


TOY, J.—Deceased died intestate May 1930, leaving estate 
worth approximately $100,000. His heirs law were Ada Harris, 
daughter, Ray Allwardt, son, and Robert Allwardt, minor grandson, 
the two latter whom are petitioners and appellants herein. 

June 17, 1930, the defendant bank, appellee, was appointed 
administrator the estate. 

September 1930, inventory and appraisal was filed the 
probate court showing real estate the value $46,000 and personal 
estate the value $56,238.81. The latter consisted 389 shares 
Guardian Detroit Union Group stock, appraised $46,680; 231 3/5 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §470. 
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shares Peerless Portland Cement Company stock, appraised $1,852; 
other stock divers corporations and other personal assets. 


October 17, 1930, the probate court entered its order allowing 
claims against the estate the amount $18,919.73, which order con- 
tained provision, reciting that whereas appeared that the adminis. 
trator had sufficient assets the estate his possession pay all the 
debts thereof, should pay such debts within sixty days therefrom. 

The administrator filed its first annual account May 20, 1931, 
which was allowed June 12, 1931; objection being made thereto. 
Likewise the year following, its second annual account was filed and 
allowed without objection. Similarly did file its third annual 
which was allowed, without objection, June 28, 1933. each 
account the Guardian Group stock was reported the value $46,680, 
whereas its value had been steadily decreasing until became worthless, 

July 25, 1933, appellant Ray Allwardt, one the heirs the 
estate, filed his petition (which was later joined the minor heir, 
Robert Allwardt, through his guardian), charging the administrator 
with failure and neglect duty and illegality action its handling 
the affairs the estate, especially the Guardian Group stock, whereby 
the heirs such estate had suffered heavy loss, and praying that the 
administrator required file its final account, and that sur- 


charged with all loss suffered the estate because the alleged neglect 
duty upon the part the administrator. The petitioner also sought 
the removal the administrator and the substitution another its 
stead. 


The administrator filed its answer such petition, admitting the 
depletion the value the estate, but asserting that acted 
manner which considered for the best interests the estate, 
and ‘‘that the administration thereof acted with the utmost good 
faith,’’ and for that reason ‘‘should not removed administrator 
nor surcharged with any losses reason the retention personal 
property rather than selling 

this filed their reply, denying, among other things, 
that the administrator acted the ‘‘utmost good faith.’’ 

The probate court, after hearing thereon, denied 
Appellants thereupon appealed the cireuit court. After appeal 
the cireuit, the administrator petitioned the court remove the 
from the docket jury case and place the same the docket 
non-jury civil case. The court its opinion denying the petition, 
stated: ‘‘Upon examination the pleadings filed said case, 
appears that there are number disputed questions fact and the 
appellants have the right under the statute and decisions have 
the same submitted jury, under issue framed the 

Thereafter the case came for trial. The court, with counsel for 
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both parties before it, proceeded over the petition appellants, 
for the stated purpose framing the issues thereon. Practically all 
the allegations the petitioners were either admitted counsel for 
administrator decided question for determination the 
court, until the following occurred: 


Court: (paragraph) 4-E what would you say the issue is? 

Onen: would say that the issue under that whether not 
the City National Bank administrator the Estate and its officers 
and those charge the administration this estate exercised that 
eare, prudence and judgment which man fair average capacity 
and ability brings bear the transaction his own business, and 
that that furnishes the standard which the administrator the per- 
formance his trust duties shall governed, and that this case the 
officers and those charge the administration the estate handled 
the sale the Guardian Group stock belonging this estate the 
same manner they held (handled) stock the same company for 
themselves. And that addition that they thought was bad 
judgment sell the stock when had decreased value from the 
appraised value the time they were appointed administrators and 
they thought would value over its market value. 

Fitzgerald: That the administrator’s good faith. 

Court: you claim there are any disputed questions fact 
over anything state the record and then will pass upon them and 
decide whether they are disputed questions fact that are material 
then you will have exception ruling and have your record. 

Fitzgerald: think that would facilitate matters but 
not want waive our rights. 

Jackson: the question good faith material claim 
question fact for the jury, whether good faith exercised 
good judgment. 

jury the amount with which the administrator should sur- 
charged, and also how much damage the estate has suffered from what 
claim the negligent conduct the administrator the handling 
this estate. 

wardt ever consented the retention the Guardian stock the 
administrator. 

Onen: claim that the issues raised Mr. Jackson are issues 
that are decided the discretion the Court, and that 
matters discretion would improper submit the same the 
determination jury. 

Court: think that after going over these pleadings this 
afternoon paragraph paragraph have eliminated all material 
questions fact with the exception those matters are de- 
the Court. Therefore will deny Mr. Jackson’s request 
submit those matters jury questions fact this time. 
course you have 


The court thereupon proceeded trial without jury. Much testi- 
mony was introduced relative the issues. The court, its 
affirmed the judgment the probate court. 
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lengthy opinion, the trial judge, discussing the issues said: 
guilty ‘waste’ the handling the assets said estate, and/or 
legally liable for the loss suffered said 

said further: 


acts waste complained the appellants this case are: 
(1) The failure the administrator sell the personal property 
said estate, wit: the 389 shares stock the Guardian Detroit 
Union Group, and the retention thereof until such personal property 
has depreciated such extent that now worthless, and (2) The 
Wilful and deliberate failure the administrator sell sufficient 
the assets said estate pay the debts and claims allowed against 
said estate within days after their allowance, ordered the Court. 

other words, the appellants contend that the administrator had 
certain statutory duties perform and that wilfully and deliberately 
failed and neglected observe such duties, and that such failure has 
caused loss and damage said estate, and reason thereof the ad- 
ministrator guilty what the statute terms ‘waste.’ 

administrator claims that has acted honestly and good 
faith the administration said estate and has exercised the care, 
prudence and judgment which men fair average capacity and ability 
would have exercised the performance its duty administrator 
such case, and not therefore guilty any waste neglect 
the administration said estate, and not liable for the loss sustained 
said estate; that said loss was due entirely the depression 
and the unforeseen events that have followed the same.’’ 


Further, his opinion, the court stated: ‘‘Was acting good 
faith retaining said stock and not disposing it; was con- 
trolled its actions purely personal interest because the fact 
that was interested the welfare the company which issued said 
stock? the opinion that the administrator was acting good 
faith the exercise its judgment said matter.’’ 

summing his opinion stated: After due consideration 
all the testimony the case find that the City National Bank Trust 
Company, administrator said estate, has acted honestly and good 

appeal, appellants contend that the court was error denying 
them trial jury the good-faith issue. 

The administrator counters saying that its good faith its 
actions which complaint made, and the ‘‘propriety’’ such actions, 
judicial and not jury question. cites Bristol, 199 
Mich. 453, 165 819; Gott Culp, Mich. 265, 767, 
and Wisner Mabley’s Estate, Mich. 271, 262, and like 
which claims support its contention. 

These cases may readily distinguished from the case bar. 

the Bristol Case, the question denial jury trial was not 
raised. The other cases cited have with the ‘‘propriety’’ the 
the respective administrator trustee. 
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Here have issue which calls for determination the good 
faith the administrator. That such issue prevailed evident 
from reading the hereinbefore quoted statements the court and 
while framing the issues, well from the quoted portions 
the opinion the trial court. Not only did the court there outline 
such issue, but decided the same. 

This, believe had right do. Such issue was for jury. 
Comp. Laws, 15968; Grovier Hall, Mich. Stebbins’ 
Estate, Mich. 204, 159, Am. St. Rep. 345; Morton 
Johnston, 124 Mich. 561, 369; Homrich Allegan Circuit 
Judge, 238 Mich. 308, 213 167. 

The failure the trial court submit this issue jury think 
results reversible error. 

Other errors are assigned, but will not here consider them, for 
think the question the administrator’s good faith such 
integral part those assignments, that decision thereon must await the 
determination such good-faith issue jury. 

The judgment below reversed and new trial ordered, with costs 
appellants. 


LOAN NATIONAL BANK ITS OWN 
SHARES 


Harriman National Bank Trust Co. Perry, United States Circuit 
Court Appeals (Second Circuit), Fed. Rep. (2d) 641 


national bank loaned money stockholder and took 
assignment his shares, agreeing use its best efforts sell the 
stock and further agreeing renew the stockholder’s note until the 
proceeds the sale should sufficient liquidate the loan. The 
bank did not sell the shares and they became worthless. was 
held that such agreement was outside the powers national 
bank and that the stockholder was liable his note notwithstand- 
ing the fact that the bank made effort sell the stock. Under 
the Federal statutes the agreement was tainted with illegality and 
could repudiated the bank. 


Action the Harriman National Bank Trust Company the 
City New York and another against Marsden Perry, Jr., and 
others, executors under the last will and testament Marsden 
Perry, deceased, wherein defendants filed counterclaims. From judg- 
ment dismissing the defenses and counterclaims and favor the 
plaintiffs the amount defendants appeal. 

Affirmed. 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §840. 
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Hill, Lockwood Redfield, New York City (Samuel Seabury. 
Luke Burnell Lockwood, and Philip Lowry, all New York City, 
counsel), for defendants-appellants. 

Conboy, Hewitt, O’Brien Boardman, New York City (David 
Asch, William Butler, and Hobart Brinsmade, all New York 
City, counsel), for plaintiffs-appellees. 


AUGUSTUS HAND, J.—The complaint the case before 
alleged: (1) That defendants’ testator Perry made his promissory 
note dated October 10, 1932, wherein promised pay the order 
the plaintiff Harriman National Bank Trust Company the sum 
$170,000 six months after date, with interest, and that part 
the note was paid, though payment was demanded maturity; (2) 
that October 13, 1932, defendants’ testator Perry had and received 
$170,000, the property the bank, and promised pay the same, but 
failed make payment after demand. The receiver the bank thus 
sought recovery note made Perry for $170,000 and interest 
and for money had and received the same amount. 

The answer admitted the making the note Perry and his 
receipt $170,000 from the bank and that there had not been payment, 
and set various defenses and counterclaims, which the fourth, 
fifth. and sixth defenses were withdrawn. The trial judge dismissed 
the other affirmative defenses and the counterclaims, and directed 
verdict for the plaintiff upon the opening counsel. 

The disposition the case the trial depends the validity 
the defenses and counterclaims pleaded. They were based upon 
agreement dated October 1931, between Perry and the bank, which 
recited that Perry wished sell 162 shares stock the bank be- 
longing him and that the bank wished act agent for the sale 
the stock. provided that: (1) Perry should assign his shares 
the bank; (2) the bank should lend Perry $170,000 for six months; 
(3) the bank should use its best efforts sell the stock for Perry’s 
not less than $1,400 per share and should credit the proceeds 
any such sales against the principal amount due the note 
Perry; (4) maturity the note any the principal remained 
due, the bank agreed renew the loan for six months and grant 
further renewals until the proceeds sale the shares should have 
repaid the loan; (5) the bank should reassign Perry any the 
shares remaining unsold the time when the loan was satisfied and 
should the latter’s account with all dividends received the 
while held it. 

The first affirmative defense alleged that the bank had agreed 
continue renewing Perry’s note until the proceeds the sale his 
stock were sufficient pay it; that, although the bank had made 
sales the nevertheless, after two renewals the loan had been 
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granted, refused grant third renewal. The defendants alleged 
second and third defenses and also counterclaims that the bank 
had agreed act agent the sale the stock, but violation 
its agreement had neglected use its best efforts sell. The fourth, 
fifth, and sixth defenses, also set counterclaims, were withdrawn, 
and the seventh and eighth added little nothing the allegations 
the first, second, and third. The ninth and tenth defenses, also 
set counterclaims, alleged that Perry was induced enter 
the agreement with the bank its false representations that in- 
tended use its best efforts sell his stock not less than $1,400 
per share, whereas had such intention. The bank replied the 
counterclaims alleging that the agreement referred the answer 
was illegal. 

the autumn 1931 Perry, then the owner the 162 shares 
stock the Harriman National Bank Trust Company, being 
need cash, decided dispose his stock, which was currently selling 
between $1,500 and $1,600 per share. the suggestion his brok- 
ers, inquiry was made Harriman, the president the bank, 
potential purchasers. The latter told Perry’s counsel that would 
glad undertake find purchaser for the stock through the bank, 
but that would take little time this and that meanwhile the 
bank would glad make Perry loan which would meet his imme- 
diate requirements. Harriman was then told that Perry did not want 
borrow any money but wanted sell his stock. Harriman replied 
that the bank could not make any loan its own stock, but, Perry 
could make satisfactory financial statement, he, the bank, would 
make the loan. answer this was said that, the stock had not 
been disposed before the note matured, Perry might not able 
pay from his other resources. Harriman said: ‘‘The bank will ex- 
tend the note until the stock $1,400 per share—. and 
will use our best efforts sell this stock; and sold, will 
apply the money the payment this loan; and, meantime, course, 
Mr. Perry, comes into other resources can repay the money and 
the stock will returned 

After the foregoing conversation, the agreement October 1931, 
between Perry and the bank, which has already been referred to, was 
executed and the stock was indorsed Perry and delivered the 
bank. still the possession the latter but without value. 

The foregoing facts were stated defendants’ counsel opening; 
and offered prove witnesses that the stock could have been 
sold within the six-month period covered the note the bank had 
used its best efforts sell the shares, had agreed do; also that 
the bank and Harriman had fraudulently induced Perry enter into 
the agreement and the time the contract was made had not intended 
sell his stock. was substance stated that their purpose was 
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keep Perry’s shares from sale, that the efforts Harriman and 
syndicate which had formed maintain the price the stock 
the market might interfered with few sales possible. 

After dismissing the affirmative defenses and the counterclaims, the 
trial judge directed verdict for the plaintiff for $170,000 and interest 
upon both the causes action set forth the complaint. The counter- 
claims were dismissed the ground that the agreement the bank 
extend the loan until payment could realized from the proceeds 
the sale the stock was illegal, and therefore there could 
recovery either for breach the promise make effort sell the 
shares deceit for inducing Perry means false representa- 
tions enter into the contract. From the judgment entered the 
verdict the defendants have appealed. 

The Harriman National Bank Trust Company and its receivers 
contend that the agreement the bank look only the proceeds 
the stock for repayment the loan was contrary the policy 
the Banking Act prevent recovery under any the counter- 
claims. 

The defendants contend: 


(1) That the Harriman Bank had the right act Perry’s agent 
selling his stock, and, the implied promise look only the 
proceeds sale for reimbursement was beyond its power, nevertheless 
that undertaking was severable and the bank would liable for failure 
use its best efforts sell the stock. 

(2) That, even the promise look only the proceeds the 
was not separable and the entire contract was beyond the power 
the bank, the latter was nevertheless liable deceit for having in- 
duced Perry enter into the agreement, when did not intend 
use its best efforts sell the stock promised. 


feel doubt that the policy indicated the terms the 
National Banking Act such preclude all the defenses and 
counterclaims interposed the action the plaintiffs for recovery 
the loan Perry and that the trial court properly granted judg- 
ment their behalf for money had and received. 


The statutes governing national banks far pertinent read 
follows: 


tion shall make any loan discount the security the shares 
its own stock, nor the purchaser holder any such shares, 
unless such security purchase shall necessary prevent loss 
upon debt previously contracted good faith; and the stock pur- 
acquired shall, within six months from the time its 
purchase, sold disposed public private sale; or, default 
thereof, receiver may appointed close the business the 
association, according section 192 this C., title 12, 
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592. Embezzlement, Any any Federal re- 
serve bank, any member bank willfully misapplies 
any the moneys, funds, credits such Federal reserve bank 
member bank with intent any case injure defraud 
such Federal reserve bank member bank and every person who, 
with like intent, aids abets any officer, violation this 
tion shall deemed guilty misdemeanor, and upon conviction 
thereof any district court the United States shall fined not 
more than $5,000 shall imprisoned for not more than five years, 


view the foregoing provisions seems clear that loan 
bank on, purchase of, its own stock not merely ultra vires 
act but also criminal transaction, affecting not only officers and agents 
the bank but any person aiding abetting them. The seriousness 
the offense because likely deplete the assets available for 
creditors. While the arrangement made with Perry look only 
the proceeds his stock and indefinitely renew his note, long 
sale was made, may not come within the exact words section 
the statute, falls within its meaning, and was even worse for the 
bank than violation its exact terms, because the bank was without 
recourse Perry’s personal obligation, would have been the case 
had made ordinary loan secured his shares. The assignment 
the shares the bank with limited power sale and right 
apply the proceeds recoup the advance had made was clearly in- 
tended give either interest the nature pledge, though 
the transfer was not collateral personal obligation, in- 
terest the nature sale arising from transfer certain qualified 
rights the shares for the cash payment. 

Inasmuch the enforcement contract like the one here would 
fly the face the settled policy the National Banking Act, the 
receiver could properly repudiate the entire arrangement between the 
bank and Perry and recover action indebitatus assumpsit the 
corporate funds which had been unlawfully diverted. Nor was 
necessary tender the stock condition bringing suit, for had 
become worthless. Defendants argue that the promise the bank 
use its best efforts sell Perry’s stock was severable, and that there- 
fore action for breach would lie. But the consideration for 
was the assignment the stock for unlawful purpose, viz., ob- 
tain from the bank loan secured its own stock—a consideration 
affected with act which the statute forbade. Moreover, where, 
here, the whole contract was tainted with illegality, the bank was en- 
titled repudiate and recover its advances. The defendants could 
not counterclaim for breach unlawful contract. 

The only question remaining whether the defendants were entitled 
recover their counterclaim sounding tort and based the 
charge that the bank had induced Perry enter into the agreement 
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consideration for its promise use its best efforts sell his stock, 
when had intention fulfilling that promise. have held that, 
under ordinary circumstances, such cause action tort will lie, 
Seaboard Terminal Refrigeration Co. Droste (C. A.) (2d) 
95, 96; Continuous Zine Furnace American Co. (C. 
(2d) 958. But, while cause action sounding tort for 
deceit will frequently lie spite the fact that may have arisen 
connection with the performance ultra vires contract, must 
fail when the recovery sought would directly promote the evil which 
the law has been designed prevent, or, applied the present case, 
would deplete the corporate assets loans the security the bank’s 
own stock and thus injure the rights creditors through the very 
means forbidden the statute. this respect the facts the present 
case differ from those Smith First Nat. Bank, 268 780 
8), and Wasman City Nat. Bank Knoxville, Tenn., (2d) 
705 (C. 6), relied defendants. each those cases 
officer national bank, acting for the bank, obtained money from 
customer return for sales ostensible notes which the bank neither 
owned nor would have had right deal they had been its prop- 
erty. Upon the assumption that the officers were acting within the 
their authority and received the payments such, the bank 
was held liable deceit the first case and for conversion the 
second. each the bank was constructive receipt the customer’s 
money and was held liable tort for damages the latter. See, also, 
First National Bank Grand Forks Anderson, 172 573, 
Ct. 284, Ed. 558. 

the case bar the bank got nothing but its own stock which 
was forbidden take way sale pledge. hold liable 
tort would take away from its creditors the money which Perry un- 
lawfully obtained for his now worthless shares. The statute was en- 
acted prevent such transactions, and permit recovery deceit 
would ready means evasion, would allow recovery for 
the breach illegal contract, and would bring about the result 
which the statute forbids. The reasoning the Court Appeals 
the Eighth Circuit Jackman Nat. Bank (C. A.) 
(2d) 728, 336, accords with our views. 

Judgment affirmed. 


